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WHERE A CONTRACT IS BILATERAL MAY ONE PARTY TERMINATE 
HIS OBLIGATION THEREUNDER WITHOUT THE ASSENT OF THE 
OTHER, 


it 


DOES A CONTRACT BETWEEN AN INVENTOR AND AN EMPLOYER 
FOR GENERAL INVENTIVE WORK AND RESEARCH AND PROVIDING 
FOR THE ASSIGNMENT OF HIS PATENT RIGHTS EXPIRE UNDER 
THE DOCTRINE OF ROCKWELL vs. NEW DEPARTURE MFG, CO, 
WHEN THE EMPLOYER ELECTS TO TERMINATE THE INVENTOR'S 
EMPLOYMENT, 


IV 


MAY A CONTRACT OF EMPLOYMENT WHICH WAS TO CONTINUE 
AS LONG AS IT WAS MUTUALLY AGREEABLE BE UNILATERALLY 
TERMINATED WITHOUT CAUSE BY THE EMPLOYER WITH IMPUN- 
ITY BUT YET REMAIN ENFORCEABLE AGAINST THE EMPLOYEE 
IN ALL OTHER RESPECTS. 
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UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 18, 454 


NORVIN G. MALONEY, JR., 
Appellant, 
v. 
E, I. Du PONT de NEMOURS & CO., INC., 


Appellee. 


Appeal From the United States District Court 
For the District of Columbia 


JURISDICTIONAL STATEMENT 


This appeal is from an order of the United States District Court 
for the District of Columbia granting appellee's motion for summary judgment, 
entered December 18, 1963. Notice of appeal was seasonably filed, on January 


17, 1964. 


Jurisdiction for this appeal is to be found in the provisions of 
Title XXVIII, Sections 1291, et seq., of the United States Code, as amended. 
STATEMENT OF THE CASE 


Appellant, an experienced and inventive engineer, was employed 


by the appellee and some of the terms of his employment were made the subject 


of form contracts of appellee, dated November 5, 1945, (J.A. 32), and January 


9, 1952, (J..A. 34). In each of these contracts, the salary and the tenure of 
employment were left to concomitant supplemental oral agreements, along 
with understandings contained in advertised employee benefits contained in 
pamphlets distributed to the employees generally, (Exhibit Hi", Affidavit of 
Appellant, dated Dec. 5, 1963, filed Dec. 9, 1963). Appellant, by deposition, 
asserts that they did agree on the amount of compensation anid the tenure of 
his employment, (J.A. 71, 148), and as a result of which he executed the con- 
tracts agreeing to assign all patents on any inventions and entered upon his em- 
ployment which continued for fifteen (15) years. During this period of time he 
presented several inventions which, according to his contract, he assigned 

to his employer, (J.A. 146), and for his meritorious aes he was given 
bonuses as had been contemplated by appellant and appellee in the complex of 
writings and understandings that composed his employment contract. Qn Jan- 
uary 13, 1961, appellant was discharged, without cause, and brought the instant 


suit sometime thereafter. 
= 


The appellant, being unable to obtain the service of counsel of 


the Delaware Bar to prosecute his claims in the latter State, came to the 
District of Columbia and instituted the present action, pro se, by filing a 
pleading denominated "Bill of Complaint’, with Exhibits "A" and "B" attached 
thereto, filed November 27, 1962, (J.-A, 30, 34). The appellee challenged the 
legal sufficiency of the said "Bill of Complaint” through its motion to strike 
or dismiss the said "Bill of Complaint" and, upon hearing, the Court granted 
appellee's motion with leave to appellant to file an amended complaint, The 
appellant filed his amended complaint, dated February 15, 1963, consisting of 
two (2) counts: the first count being buttressed on the charge that the appellee 
corporation had wilfully and deliberately breached and abandoned appellant's 
contract of employment, while the second count was premised on the ground 
of unjust enrichment, (J.A. 14). 

Appellee filed a motion to dismiss the amended complaint. The 
said motion charged that appellant's contract of employment was terminable at 
the will of either party and that appellant had been terminated for cause, and 
that the complaint failed to state a claim upon which relief might be granted, 
(J. A. 11). Upon a hearing on appellee's motion to dismiss the amended com- 
plaint, Judge Youngdahl denied said motion and granted appellant leave to file 
a third count for reinstatement and damages for wrongful discharge. 

The memorandum opinion of the trial Judge provided, inter 
alia, that: 


"te %* %& Specifically, assuming that the plaintiff 


== 


can establish his allegations that paragraph 
'Fifth' is a provision for permanent employment 
unless wrongfully discharged by the defendant, 
the issue would then arise whether the paragraphs 
covering the rights to patents were tied in with 
the paragraph covering length of employment in 
a way which would make them each mutual con- 
sideration for the other. The Court indicated at 
the oral argument that it believed that the defen- 
dant had a clear right to the patents under the word- 
ing of the patent provisions, if the plaintiff were 
retained in the defendant's employ, but it now ap- 
pears to the Court that these patent provisions 
may be tied to the paragraph covering length of 
employment, even though the patent provisions 
specify that they 'shall continue beyond the ter- 
mination of the period of employment * * *,' It 
is certainly possible that the intention of the 
parties at the time of signing the contract was 
that those words would be construed to rrean 
‘shall continue beyond the /mutual/ termination 
of the period of employment * * *.' It therefore 
appears to the Court that the legal issues of 
whether these two sets of provisions are depen- 
dent upon each other, and whether, if they are, 
the plaintiff might have a right at least to the 
patents and inventions which he alleges the defen- 
dant is not using and has rejected, should be de- 
termined only in the full factual context which 
would be brought out at trial." 


The said Court further stated in its memorandum opinion: 


"Furthermore, as the Court indicated at 
oral argument, the Court will grant the plaintiff 
the right to amend his complaint so as to include 
a count for reinstatement and damages caused by 
alleged wrongful discharge. * * *" (J,A. 12) 


Thereafter, the plaintiff filed his second amended complaint, 


filed April 18, 1963, (J.A. 14), by including therein a third count for rein- 


statement and damages caused by wrongful discharge. The relief therefore 


sought under the second amended complaint was as follows: 


Count One: Appellant prayed judgment as the sole owner of 


Letters Patent numbers 2, 661,091 and 3, 013,429, subject only to a shop right 
in the appellee, and for an accounting; 

Count Two: Prayed judgment in the sum of Twenty-five 
Million ($25, 000,000.00) Dollars, the extent of the unjust enrichment of 
appellee at the expense of appellant; 

Count Three: Further sued for reinstatement and damages 
caused by wrongful discharge and other relief. 

Appellee filed its answer to the second amended complaint in 
the nature of a plea of the general issue along with the following affirmative 
defenses: 

"Third", that under the express terms of the written contracts 
of November 5, 1945, and January 9, 1952, appellant is entitled to and vested 
with full title, possession and exclusive right of use of any and all patents, in- 
ventions or improvements conceived, worked on or perfected by the appellant. 
In its fourth defense, appellee pleaded its ''shop rights” in all alleged inven- 
tions of the appellant. In its fifth defense, the appellee averred that the said 
contract of employment was terminable at the will of either party. 

In its sixth defense, the appellee asserted that it had good and 
sufficient cause for terminating appellant's employment. Its seventh defense 
was the allegation that appellant had failed to mitigate his damages. Appel- 


lant's oral deposition was taken by the appellee, (July 24, 1963). 


On this state of the record, appellant took the position that he 


was entitled, as a matter of law, to a judgment on the third count of the second 
amended complaint, and in consequence thereof filed his motion for summary 
judgment on said third count, Said motion was heard before Judge Holtzoff 
below and promptly denied, However, the Court indicated, Serine deliberations, 
that it was inclined to grant similar relief to appellee, whereupon, the appellee 
then filed a motion for summary judgment on all three (3) counts of the second 
amended complaint, and, notwithstanding the judgment of Judge Youngdahl, en- 
tered April 5, 1963, sustaining the validity of Counts Qne and Two of the second 
amended complaint, Judge Holtzoff granted appellee's motion and dismissed 

the second amended complaint "in toto’. 

That, thereafter, appellant filed his motion under Rule 1292(4)(b) 
for a rehearing and said motion was likewise denied by Judge Holtzoff. Appel- 
lant timely filed his notice of appeal and executed his appeal bond. That the 
present appeal is prosecuted to correct what appellant pelleves to be erroneous 
rulings on the part of the Court below in dismissing his second amended com- 


plaint. 


SUMMARY OF ARGUMENT 


The appellee sought to employ the appellant as a research en- 


gineer generally, and the agreement upon which their relationship began was 


contained in two (2) form contracts which alluded to oral supplementaries deal- 
ing with salary or wages and the tenure of the employment. Appellant brought 


suit when the appellee discharged him after fifteen (15) years. By deposition 


appellant set forth the verbal agreements which were contemplated in the forms 


by supplying both the salary agreement and the tenure understanding of the par- 
ties. Judge Youngdahl, in disposing of appellee's motion to dismiss, ruled 

that appellant's amended complaint stated a cause of action over and above the 
appellee's contention that the contracts were terminable at will. Later, aco- 
ordinate Court, is disposing of appellee's subsequently filed motion for summary 
judgment, disagreed with Judge Youngdah! and held that the contracts were ter- 
minable at will, and treated such a holding as disposing of appellant's entire 
claim, 

Appellant claims that the contracts of employment, having been 
interpreted by the Court as stating a cause of action, should not be subsequently 
interpreted to the contrary by another judicial personality on the same level. 
With sixteen (16) Judges on the trial Court bench, such a practice could lead to 
disorder in the administration of justice. In addition, no legal justification 
seems to attend the latter judicial decision, The termination of the obligation 
of one of the two promissees usually forecloses the contractual life of the ob- 
ligation of the other. In addition, if the contracts were terminable at will by 
one party, nevertheless, this does not inexorably lead to immunity from lia- 
bility therefor, especially if done without just cause and to the damage of the 


other, There, as here, the contract gives no such right of defeasance affir- 


matively, but. apparently envisions that contractual obligations survive such 
termination, and concurrent oral addenda are at hand, as contemplated by the 
writing, contraindicates any such right, the cause below was not ripe for sum- 


mary judgment, 


ARGUMENT 


SUMMARY JUDGMENT WILL NOT LIE WHERE GENUINE ISSUES OF FACT 
REMAIN FOR TRIAL DETERMINATION. 


The basic question here involved is whether appellant's tri- 
count second amended complaint on alleged patent infringement, unjust enrich- 


ment and breach of contract of employment was rightly terminated by an adverse 


summary judgment of dismissal. The law has been recently restated by the 


Supreme Court in the case of Poller vs. Columbia Broadcasting, (1961), 368 
U.S. 464, where, in the course of its opinion reversing this Court, (109 U.S. 
App. D.C. 170, 284 F. 2d 599), the Court said: 


"Summary judgment should be entered only 
when the pleadings, depositions, affidavits, 
and admissions filed in the case * * * show 
that (except as to the amount of damages) 
there is no genuine issue as to any material 
fact and that the moving party is entitled to 
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judgment as a matter of law * * *, * * * 

This Rule authorized summary judgment 

%* * * only where the moving party is en- 

titled to judgment as a matter of law. 

Where it is quite clear what the truth is 

* * * (and where) no genuine issue remains 

for trial * * * for the purpose of the Rule 

is not to cut litigants off from their right 

of trial by jury if they really have issues 

to try." 
In the light of the foregoing opinion of the Supreme Court, let us examine the 
pleadings, depositions and affidavits of the parties under Rule 56 to determine 
whether the granting of summary judgment was proper. 

It is apparent from the record that the defendant, the appellee 
herein, has made two (2) separate attacks on Counts One and Two of the second 
amended complaint. The appellee first moved to dismiss Counts One and Two, 
but the trial Court overruled the motion to dismiss said Counts in its order en- 


tered April 5, 1963. In its motion to dismiss, the appellee challenged the legal 


sufficiency of the amended complaint. 


The appellee's motion for summary judgment (assuming no is- 


sue of fact obtained) challenged the legal sufficiency of all three (3) counts 
embodied in the second amended complaint. Its position in this respect was 
bottomed on the provisions of the two (2) contracts of employment, dated 
November 5, 1945, and January 9, 1952. Appellee urged, and Judge Holtzoff 
ruled, that the contracts were terminable at the will of either party. Having 
taken such a position, the trial Judge granted the motion for summary judg- 
ment in toto and dismissed the second amended complaint. An analysis of the 


second amended complaint discloses as follows: 
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(a) Count One alleges in substance: That Seon entered into 
contracts of continuous and exclusive employment with the appellee on November 
5, 1945, and on January 9, 1952, at a salary to be mutually agreed upon by the 
parties, Appellant entered upon his duties as a Sentomeaant and research en- 
gineer for the appellee corporation and continued in its service for fifteen (15) 
years, until he was unilaterally discharged by the appellee. | That the said second 
amended complaint further alleged, "that shortly after the execution of said em- 
ployment contract dated January 9, 1952, defendant corporation and he orally 
agreed that he would receive the annual salary for the year 1952 of $9,849.83 and 
that said salary would be payable monthly and graduate each succeeding year 
thereafter; that his employment was permanent and that he sent be further re- 
warded for his devoted services by periodic payments of bonuses. Plaintiff al- 
leged that he assigned his patent rights to his inventions on the sole condition of 
permanent employment, periodic increase in salary and the onus payments, 
and that these factors were well understood by defendant corporation at the time 
of the oral agreement aforesaid,'' The first count further alleges that the appel- 
lant, in the course of his employment, invented: a broken filament detector, 
prior to October 13, 1958, which he assigned to appellee and to which appellee 


obtained Letters Patent number 3, 013, 429, by the United States Patent Office, 


on December 19, 1961, That appellant further invented, prior to the signing of 


the contract dated January 9, 1952, an improved apparatus for the weight 
classification of a succession of articles moving at relatively high speeds. 


That said invention was assigned to appellee and appellee secured Letters Patent 
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thereon, on December 1, 1953, the same being number 2, 661,09L Itis further 
alleged in Count number One that appellant made a third invention, involving 
pneumatic spinning of continuous filament yarn, on August 29, 1960, but that 


the appellee refused to apply for Letters Patent thereon. The first count fur- 


ther alleges that the appellee can make more than Ten Million ($10, 000, 000. 00) 


Doliars out of the said inventions and that, since said patent assignments were 
conditioned upon continued employment and that he was wrongfully discharged 
by the appellee, he is entitled to his inventions and to an accounting for their 
exclusive use by the appellee, and for such license fees that have accrued to 
appellee in and about said patents. 

(b) Count Two of the second amended complaint charges: That the 
appellant was summarily discharged by the appellee after fifteen (15) years of 
constructive service. That his aggregate salary during those years was approx- 
imately One Hundred Fifty-one Thousand ($151, 000.00) Dollars, yet the appellee 
can and did make more than Twenty-five Million ($25, 000, 000. 00) Dollars from 
his inventions and other improvements. Appellant sought judgment for unjust 
enrichment, under the second count, in the sum of Twenty-five Million 
($25, 000, 000. 00) Dollars. 

(c) The third count sought reinstatement and damages caused by 


appellant's wrongful discharge. 


While it is true under Rule 56 of the Federal Rules of Civil 


Procedure that depositions and affidavits may be considered in determining 


whether any genuine factual issue remains for trial determination, in the instant 


case the Judge based his ruling solely on the contract of employment dated Jan- 
uary 9, 1952. Judge Holtzoff, in denying appellant's motion for summary judg- 
ment as to Count Three of the second amended complaint on September 25, 1963, 


used the following language: 


"The plaintiff was employed by defen- 
dant under written contract which the plain- 
tiff claims should be construed as providing 
for life subject to termination for cause only. 
The Court is of the opinion that the plaintiff 
is in error in so construing the contract. 

"The original contract of November 
5, 1945, provides in the fifth paragraph that 
the employer shall employ the employee or 
continue his employment at a wage or salary 
to be mutually agreed upon between them for 
such length of time as shall be~mutually 
agreeable to said employer and said employee. 
Obviously that meant that the employment 
could be terminated at any time by either 
party. 

"The second contract of January 9th, 
1952, contained a similar provision, It pro- 
vided for employment of the employee by 
the employer at a wage or salary for such 
length of time as shall be mutually agree- 
able. Obviously it did not mean that unless 
both agreed to terminate the employment 
the employment could not be terminated. 

Qn the contrary, the contract is subject to 
no other construction--it is not even am- 
biguous--but that either party could termin- 
ate the employment at will. 

"Consequently the plaintiff has no 
cause of action for wrongful discharge." 
(Emphasis supplied) 


The appellee took advantage of the above ruling of the trial Judge 


and shortly thereafter filed its motion for summary judgment on all three (3) 


counts of the second amended complaint and its motion was heard before the 
same trial Judge, who, upon consideration thereof, adhered to the quoted 
ruling above. 


However, it is apparent that the "law of the case" was established 


under the opinion and order of Judge Youngdahl, entered April 5, 1963, especially 


as to Counts One and Two of the second amended complaint. 
In denying appellee's motion to dismiss, Judge Youngdahl stated 
in his opinion the following: 


"x %& %& Specifically, assuming that the plain- 
tiff can establish his allegations that para- 
graph 'Fifth' is a provision for permanent 
employment unless terminated by mutual 
agreement, and that he was wrongfully dis- 
charged by the defendant, the issue would 
then arise whether the paragraphs covering 
the rights to patents were tied in with the 
paragraph covering length of employment in 
a way which would make them each mutual 
consideration for the other. (Footnote omit- 
ted) The Court indicated at the oral argu- 
ment that it believed that the defendant had 

2a clear right to the patents under the word- 
ing of the patent provisions, if the plaintiff 
were retained in the defendant's employ, 

but it now appears to the Court that these 
patent provisions may be tied to the para- 
graph covering length of employment, * * *,"' 


It is crystal clear that the ruling of Judge Holtzoff granting ap- 
pellee's motion for summary judgment is a complete resection of the ruling of 
Judge Youngdahl, 

It is manifest from Judge Youngdahl's opinion that genuine issues 


of fact ixisted; that a trial was necessary to develop and determine the facts 


1/ 


and the issues. 

The ruling of Judge Holtzoff strips the contracts of the inclusion 
of surrounding circumstances and integrating factors. His ruling construes the 
contracts in isolation and in derogation of these circumstances. The granting 
of the motion for summary judgment precluded the Bopetiant from showing at 
trial what the appellee's agents told him, was meant by the "mutually agree- 
able’!. Appellant was precluded from offering evidence to the jury that appellee 
had assured him that his employment would last so long as: . 

(1) He rendered competent and faithful service to the appellee and 
there was available work; 

(2) That appellee assured him to be the recipient of a bonus plan, 
under and in accordance with as bonuses are awarded to employees who have 
contributed in an unusual degree to the success of appellee corporation; 

(3) That such bonuses would be paid to appellant in addition to his 


salary; 


(4) That appellant would be the recipient and beneficiary of an ade- 


quate retirement plan which would inure to the benefit of the appellant at the 
age of sixty-five (65) and that since appellant was forty (40) years of age at 
the time he would be entitled to retirement after twenty-five (25) years of ser- 


vice in appellee's corporation, 


1/ Evidently, the appellee once believed there were genuine issues of fact. 
Cf. appellee's "Defendant's Statement of Genuine Issues of Material Fact", 
filed September 17, 1963, (Docket Entries, J.A. 2). 


The posture thus presented by the record is cognate to the class 
of cases protected under the decision of Poller vs. Columbia Broadcasting, 
supra, There, again, inits opinion, the Supreme Court said: 


"We believe that summary procedures 
should be used sparingly in complex anti-trust 
litigation where motive and intent play leading 
roles, the proof is largely in the hands of the 
alleged conspirators, and hostile witnesses 
thicken the plot. It is only when the witnesses 
are present and subject to cross-examination 
that their credibility and the weight to be given 
their testimony can be appraised. Trial by 
affidavit is no substitute for trial by jury 
which go. long has been the hallmark of even 
handed justice."" (Emphasis supplied) 


The foregoing decision of the Supreme Court clearly shows that 


the judgment below granting summary judgment is erroneous. Furthermore, 


in the case of Guerrieri vs. Horter, (D.C. D.C.), 186 F. Supp. 588, 590, 


JUDGE HOLTZOFF recognized the rule of "the law of the case" and advocates 


that: 


"Nevertheless, in the interest of orderly pro- 
cedure and comity, it is desirable that a Judge. 
should ordinarily follow the prior rulings of 
another Judge in the same case." Accord, 
Gatewood vs. United States, 93 U.S. App. D.C. 
226, 209 F. 2d 789 and U.S. vs. U. S. Smelting 
Refining & Min. Co., 339 U.S. 186. 


It is, therefore, the rationale of the foregoing decisions, that, 
‘the law of the case", when first established, remains the law of the case until 
trial of the issues on the merits. Summary proceedings are not trials on the 


merits. The following cases likewise support the law of the case doctrine 


enunciated above: 


Hershel California Fruit Products Co. vs. Hunt 
Foods, (D.C. Calif.), 16 F.R.D. 547;: 


Continental Assurance Co. vs. Tucker, 138 F. 
Supp. 242, (D.C. N.Y.) 


Michel vs. Meier, (D.C. Pa.), 8 F.R.D. 464; 
and, 


McArthur vs. Rosenlaum Co., (D.C. Pa.), 85 
F. Supp. 5, affirmed, 180 F. 2d 617. 


In the Hershel case, supra, Judge Murphy of the N.D, 
Ss. D. , District Court, said, among other things, that: 


"xk 3% 3% T believe that since this case has been 
decided by Judge Carter in ruling on the 
original complaint, the same ruling should 
apply where we are dealing with the supple- 
mental complaint. Right or wrong, this will 
involve one trial in which the whole factual 
controversy can be determined." 


In the Continental case, supra, Judge Lumbard of the Southern 
District, New York, said: 


"This is a motion by defendant Chloe Grant to 
dismiss plaintiff's interpleader suit on the 
ground that the complaint fails to state a claim 
upon which relief can be granted, An identical 
motion was made by this defendant in March of 
this year and was denied by Judge Murphy. De- 
fendant argues that because Judge Murphy did 
not discuss in his short memorandum all the 
issues raised by that motion, we must now 
assume that he did not consider them and 

must therefore proceed to consider them now. 
A District Judge has no obligation in a matter 
of this kind to discuss every issue raised and 
it may not be assumed that lack of commentary 
reflected a lack of consideration. It is settled 
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in this circuit that when one District Judge 
rules on a motion his decision is the law of 
the case and cannot be reviewed by one of 
his colleagues." (Emphasis supplied) 


The opinion then of the case of Commercial Union of America, 
Inc. vs. Anglo-South American Bank, Ltd., 2 Cir., 10 F. 2d 937, holds that, 


as Judge Rogers said: 


"The learned Judge who first passed on the 
sufficiency of the complaint and held it to be 
sufficient, denying the motion to dismiss, 

filed no opinion; and the learned Judge who 
subsequently sat in the case, in the same 

court, held the same complaint insufficient 

and dismissed it, and also wrote no opinion, 

* * * it appears, therefore, that in dismissing 
the complaint he thought the decision of the 

court in the Old Colony Trust Co. case, hand- 

ed down after Judge Mack had made the original 
order sustaining the sufficiency of the complaint, 
was erroneous in law, ought to be disregarded 

by him, and required the dismissal of the action. 
In so holding we think he made a serious mistake, 
quite irrespective of whether or not the Old Colony 
Trust Co. case, was corkectly construed by him. 
The counsel for the plaintiff in error insists that 
that case is plainly distinguishable from this in 
its facts, and is not at all governed by it. We 
shall not pass upon that question at this time, 

but content ourselves with holding that the de- 
cision made by Judge Mack was the law of the 
case as established in the District Court and 
should have been so treated by any other Judge 
sitting in the case in that court. Judges of co- 
ordinate jurisdiction, sitting in the same court 
and in the same case, should not overrule the de- 
cisions of each other.” 


The above decisions make clear that Judges of coordinate juris- 


diction should not disrupt interlocutory rulings in the same litigation. 


Moreover, the appellee was estopped from filing its motion for 
summary judgment against the second amended complaint because the grounds 
asserted in the latter motion were utilized by appellee as the basis of the motion 
to dismiss. Each motion challenged the two (2) contracts of employment, as 
not affording the appellant a cause of action, In deciding each motion, these 
contracts formed the basis of the two (2) decisions of the nisi prius Judges. 

In the Michel vs. Meier case, supra, Chief Judge Knight of the Western District, 


New York, said: 


"A defendant who moves to dismiss a com- 
plaint for insufficiency, specifying the ground 
therefor after his motion is denied, cannot 
move for summary judgment on the same 
grounds since the decision on the first motion 
would be the law of the case and he would be 
estopped from raising the same question again. 
The ground of the motion to dismiss is that the 
complaint fails to state facts on which relief 
can be had, and the ground for summary judg- 
ment is that there is no genuine issue as to 
material facts, and what will justify the grant- 
ing of one motion will justify the granting of 
the other."" Accord, Central Mexico Light & 
Power Co., et al. vs. Munch, etal., 2 Cir., 
116 F, 2d 85. 


Here, the instant appeal presents issues decided differently by two (2) Judges 


of the Court below. They considered precisely the same issues and reached 
contrary legal conclusions, The decision of the second Judge was after ex- 
plicit prior adjudication of the question at the same level of ihe Federal system 
in the same case and between the same parties. Such exercise of judicial 


power should not be invited. This invites "Court shopping”. 


Apart from the foregoing, there is the additional question implicit 
in the granting of summary judgment, viz.: the necessary absence of any gen- 
uine issue of material facts. 


What implications are deducible from the contract of November 5, 
1945, and the contract dated January 9, 1952? The crucial provision of the for- 


mer provides as follows: 


"Fifth: That said employer shall 
employ said employe, or continue his em- 
ployment (as the case may be), at a wage 
or salary to be mutually agreed upon be- 
tween the parties for such length of time 
as shall be mutually agreeable to said em- 
ployer and said employe." 


The aforegoing provision lends itself to two (2) prospective agreements, The 
first is an agreement as to salary and the second is the agreement as to dura- 
tion of employment. Here it is evident that testimeny is-necessary to-determine 
the extent of these two (2) subsequent agreements. 
The second of the two (2) employment contracts was executed 
January 9, 1952, as aforesaid, and its crucial provision is as follows: 
"Now, therefore, in consideration of 

and as a part of the terms of employment or 

continuation of employment (as the case may 

be) of the employee by the employer, at a wage 


or salary and for such length of time as shall 
be mutually agreeable, it is agreed as follows:", 


2/ 


etc. 


2, 7 Judge Holtzoff may have taken the position that, "mutually agreed upon", 
and, "mutually agreeable”, as used in the November contract, meant different 
things; the first implying an agreement contemplated to be reached and the second 
expressing a mere present dispensible willingness. However, the January con- 
tract belies such a conclusion, and the agreement to be reached about salary and 
the duration of employment receive identical syntactical treatment. 
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Like the contract dated November 5, 1945, the above provision lends itself to 
two (2) prospective agreements, as to salary and as to Rerarion and tenure. 

It is alleged in Paragraph 7 of Count One, and incorporated in Gounts Two and 
Three of the second amended complaint by reference, as follows: 


"Plaintiff further alleges that shortly 
after the execution of said employment con- 
tract dated January 9, 1952, defendant cor- 
poration and he orally agreed that he would 
receive the annual salary for the year 1952 
of $9, 849.83 and that said salary would be 
payable monthly and graduate each succeed- 
ing year thereafter. That his employment 
was permanent, and that he would be further 
rewarded for his devoted services by periodic 
bonuses. 

"Plaintiff alleges that he assigned his 
patent rights to his inventions on the sole con- 
dition of permanent employment, yearly in- 
crease in salary and the bonus payments, and 
that these factors were well understood by de- 
fendant corporation at the time of the’ oral agree- 
ment aforesaid.” 


The Court ruled that the above allegations were barred by the 


statute of frauds. Indeed, it is provided in the written contract dated January 


9, 1952, that the same was, "in consideration of and as a part of the terms of 


the employment eo I 


THE DOCTRINE OF PARTIAL INTEGRATION, 
The judgment of the Court below completely ignores the doctrine of 
partial integration as an exception to the parol evidence.rule, The case at bar is 


typical of the usual controversy that arises in cases of partial integration, t.e., 


where, as here, 
‘ik & %& a certain part of a transaction has been 
embodied in a single writing, but-another part 
has been left in some other form, Here ob- 
viously the rule against disputing the terms of 
the document will be applicable to so much of 
the transaction as is so embodied, but not to 
the remainder.'' IX Wigmore on Evidence, 
Section 2430, 3rd Edition. 

The circumstances leading up to and following the executions of 
the contracts dated November 5, 1945, and January 9, 1952, are properly set 
forth in Paragraphs Six and Seven of the second amended complaint. The trial 
Court refused to permit appellant's counsel to argue the doctrine of partial 
integration at the hearing on appellee's motion for summary judgment, holding 
that any such evidence contravenes the statute of frauds. The general rule, 
however, is that when the parties to contract have reduced their entire agree- 
ment to writing, the Court will disregard and treat as legally inoperative parol 
evidence of the prior negotiation and oral agreements. There are three (3) im- 
portant exceptions to this principle: First, where a party has been induced by 
fraudulent misrepresentation to enter the contract; second, the doctrine of 


“partial integration", i. e., where the parties have not intended that the written 


document cover all of their subjects of negotiation, but only certain of them; 


third, the case of "collateral contract", in which the oral contract sought to be 


proved, is separate from and independent of the written contract. III Wigmore, 
3rd Edition, states at pp. 97, 98, that: 


"More correctly, the inquiry is whether the 
writing was intended to cover a certain sub- 


ject of negotiation, for if it was. not, then the 
writing does not embody the transaction on 
that subject and one of the circumstances of 
decision will be whether the one subject is 

so associated with the other that they are in 
effect 'parts' of the same transaction, and 
therefore, if reduced to writing at all,: they 
must be governed by the same writing. In 
searching for a general test for this inquiry, 
three propositions at least are capable of 
being generally laid down: (1) Whether a par- 
ticular subject of negotiation is embodied by 
the writing depends wholly upon the intent of 
the parties thereto. In this respect the con- 
tract is between voluntary integration and in- 
tegration by law. Here the parties are not 
obligated to embody their transaction ina 
single document, yet they may, if they choose. 
Hence it becomes merely a question whether 
they have intended to do so." 


It becomes increasingly obvious that the question of intent referred to by Wigmore, 


above, cannot be determined on summary proceeding. Ill Wigmore, 3rd Ed., in 


disclosing how this intent is ascertained, further states, at p. 98: 


"This intent must be sought where always 
intent must be sought, namely, in the con- 
duct and language of the parties and the 
surrounding circumstances.... The docu- 
ment alone will not suffice. What it was 
intended to cover cannot be known til we 
know what there was to cover. The ques- 
tion being whether certain subjects of nego- 
tiation were intended to be covered, we must 
compare the writing and negotiation before 
we can determine whether they were in fact 
covered. 

"(3) In deciding upon this intent, the 
chief and most satisfactory index for the 
judge is found in the circumstance whether 
or not the particular element of the alleged 
extrinsic negotiation is dealt with at all in 
the writing." 


Indeed, this Court has made the foregoing rule applicable in the 
District of Columbia. Thus, in the case of Breewood vs. Cook, 92 U.S. App. 
D.C. 386, 207 F. 2d 439, this Court said: 


"This resolution of the facts by the 
District Court goes far toward solving the 
legal issue as well. For the law does not 
exclude proof by parol evidence of a contem- 
poraneous agreement in addition to and not 
inconsistent with or a variation of a written 
agreement between the same parties. * * * 
Where the parties did not adopt the writing 
as a statement of the whole agreement, parol 
evidence of an additional one is admissible. 
3 Williston, Contracts, § 636, (1936). This 
rule is Sometimes referred to as the partial 
integration doctrine, due to the fact that only 
part of the whole transaction is integrated 
into the writing." 


The District of Columbia Court of Appeals has adopted and ap- 
plied the said rule, in a well explicated opinion in the case of Giotis vs. Lampkin, 
145 A, 2d 779. 

The "lex contractus loci" is clearly in accord with the foregoing 
decisions as the Superior Court of Delaware held in the case of Arthur Jordan 
Piano Co., Inc. vs. Lewis, 154A. 467. Public policy, together with the pro- 
visions of Rule 56 of the Federal Rules of Civil Procedure, as construed by the 
above decision of the Supreme Court, dictate, that, where well pleaded material 
issues of fact are disclosed by the complaint, the plaintiff is entitled to have 


such issues tried before a jury. And, further, those who have contested an 


issue shall be bound by the results of the contest and that interlocutory matters 


once tried shall constitute the law of the case preceding a trial on the merits. 


Because of the aforegoing reasons, appellant contends that the 


trial Court erred in granting the motion for summary judgment and dismissing 


his second amended complaint. 


THE CONTRACT OF EMPLOYMENT HERE INVOLVED PROVIDED PERMANENT 
EMPLOYMENT UNLESS TERMINATED BY MUTUAL CONSENT, 


There is a clear expression of the scope and effect of mutual 
promises appearing on Bilateral Contracts, in 'Restatement of the Law, 
Contract’', Section 266. The law is thus expressed: 


"Bilateral Contract For Agreed Exchange 

(1) Promises for an agreed exchange, means 
mutual promises in a bilateral contract where 
the performance promised by one party: is the 
agreed exchange for the performance Boose 
by the other party. 

There can be no doubt that the parties 
consider not only their promises in a bilateral 
contract, as exchange for each other, but also 
consider them performances promised as the 
subject of exchange. 

It cannot be supposed that parties mould 
exchange unconditional promises, each promise 
being the consideration for the other, except 
on the assumption that they regarded the re- 
spective performances as also subjects of ex- 
change. 

When parties enter into an ordinary bi- 
lateral contract, therefore, they contemplate a 
double exchange, first an exchange of promises 


and later an exchange of performances. It is 

So generally true also that the performances 

to be exchanged are treated by the parties as 

of equivalent value that any exceptions are 

disregarded in favor of a uniform rule." 

The legal principles.enunciated by ''Restatement of the Law, 

Contract", supra, are especially applicable to the two (2) contracts of employ- 
ment entered into by appellant and appellee corporation, in that appellant 
promised to devote his entire time and best effort to such duties as may be 
assigned to him in research engineering, and to assign all inventions to the 


appellee, for a salary and tenure to be mutually agreed upon, in exchange for 


appellee's promise to employ or continue the employment of appellant; the sal- 


ary was to be mutually agreed upon between the parties and it was to endure 
3/ 


for such length of time as shall be mutually agreeable to the parties. The per- 


formances or exchanges under the said mutual promises were effective between 
the parties for over fifteen (15) years, when the appellee summarily discharged 
the appellant from its employment. 

It was held by the First Circuit, in the case of United States vs. 
Grominio, 154 F. 2d 78, that a contract is not revocable, except by mutual con- 
sent, where it contains no provision for unilateral revocation. 

The question of the enforcement of mutuality in contract or bi- 


lateral contract of employment has long since received the approval of the 


3/ It is difficult to achieve a mutually agreeable state without an exchange 
of views and a resolution of any differences, 


highest Court of the land. Thus, in the case of Pierce vs. Tenn Goal & R. R. 
Co., 173 U.S. 1, the Supreme Court states, that, where the employee was in- 
jured in the course of his employment under circumstances mes might render 
the employer liable for damages, and where the employee entered into an agree- 
ment with the employer to release it from liability upon the monthly payment to 
the employee of Sixty-five ($65.00) Dollars and other benefits, and the employee 
was to render such services to the employer as his physical disability would per- 
mit, and that the employer made payments in accordance with the contract for a 
while before discharging the employee and discontinuance of the payments, that, 


in such event: 


"The defendant committed an absolute 
breach of the contract, at a time when the 
plaintiff was entitled to require performance, 
That plaintiff was not bound to wait to see if 
the defendant would change its decision, and 
take him back in its service, or to resort to 
successive actions for damage from time to 
time, or to leave the whole of his damages 
to be recovered by his personal representa- 
tives after his death. But he had the right 
to elect to treat the contract as absolutely 
and finally broken by defendant, to maintain 
this action once (and) for all, as for a total 
breach of the entire contract, and to recover 
all that he would have received in the future, 
as well as in the past, if the contract had been 
kept.” 


The foregoing opinion also discussed and decided the measure 


of damages, which will be discussed hereinbelow. Likewise, referring to the 
allegations of the complaint and the tendered proof, the Supreme Court said: 


"The complaint alleged and the plaintiff 


at trial introduced evidence tending to prove, 
that by these injuries he was permanently dis- 
abled, that he was always ready and offered 
to do for the defendant such work as he was 
able to do, and labored at that work for such 
reasonable time as he was able to work under 
the contract, and that the defendant without 
any reasonable ground therefor, denied its 
obligations to pay the plaintiff the stipulated 
wages longer than it suited its pleasure, and 
for six months before the commencement of 
the action disregarded the contract, and re- 
fused to abide by it, and entirely abandoned 
the contract, and dismissed the plaintiff 
from its services.” 


The Supreme Court stated that if those facts were established, 
the law as stated above would become operative. 

Appellant asserts that he had a contract with the appellee, and 
that his employment was permanent, in so far as that term means not termin- 
able at the whim of his employer. To draw the issue more clearly, his con- 
tract was not one terminable at will, but to endure so as to secure bonuses, 
benefits and pension rights, all of which were discussed and understood by the 


parties contemporaneous with its exposition before this matter came into con- 


4 
troversy. 


5/ 
The appellee, according to appellant, offered appellant permanent 


employment, and in consideration of this he granted to the employer the assign- 
ment, not only of patent rights, but of improvements and all products of his 


inventive genius. In the language of Judge Bradley, the contract included, in 


4/ Eastmont Const, Co. vs. Transport Mfg. Co., 8th Cir., (1960), 301 
F. 2d 34, 

5/ See affidavit of Maloney, filed Dec. 9, 1963, (J.A. 131), and deposition 
of Maloney, filed July 24, 1963, (J.A. 71). 


-27- 


"an assignment or agreement to assign in 
gross, a man's future labors as an author 
or writer, in other words a mortgage on 


a@ man's brain, bind all future producte. ” 


Aspinwall Mfg. Co. vs. Gill, 32 F. aa 
697, 3rd Cire 


While the Courts have held such an assignment not oppressive 
6/ . 
and enforceable, they could hardly mean that the consideration for this assign- 


ment, which passed to the employee, i. e., permanent employment", is too 


extraordinary or indefinite to enforce. 


Our Court of Appeals in Littel vs, Evening Star, 73 App. D.C. 


409, 120 F, 2d 36, 37, poses the questions material here: 


(1) What elements are necessary to constitute a contract 
of permanent employment? 


(2) Are the facts of the present case sufficient to prove 
that such a contract was made? 


THE LANGUAGE OF THE CONTRACT 


"WHEREAS, THE EMPLOYER NOW MAINTAINS A BONUS PLAN, UNDER 
WHICH BONUSES MAY IN THE DISCRETION OF ITS EXECUTIVE COMMITTEE 
BE AWARDED ITS EMPLOYEES WHO HAVE CONTRIBUTED IN AN UNUSUAL 
DEGREE TO THE SUCCESS OF THE EMPLOYER BY THEIR INVENTIONS; 


NOW THEREFORE, IN CONSIDERATION OF AND 
AS A PART OF THE TERMS OF EMPLOYMENT 

OR CONTINUATION OF EMPLOYMENT (AS THE 
CASE MAY BE) OF THE EMPLOYEE BY THE 
EMPLOYER, AT A WAGE OR SALARY AND FOR 
SUCH LENGTH OF TIME AS SHALL BE MUTUALLY 


67 Patent and Licensing Corp. vs. Olsen, 188 F, 2d 522. 


AGREEABLE, IT IS AGREED AS FOLLOWS: 
(Emphasis supplied 


This contract contains the elements essential in a Contract of Permanent 
Employment. 

We are not without some guide in this jurisdiction to gauge the 
character of a contract claimed to be "permanent", as contra-distinguished 


from an engagement "'terminable at will” of either party. In Littel vs. Evening 


Star, supra, the following language appears at p. 37: 


"Thus when one who enters into a contract 

of employment, promises not only that he 

will give his services, but also additional 
consideration * * * such facts may be suf- 
ficient, in such case, to show intent to en- 

ter into a contract of permanent employment.” 


In the case at bar, absent some special agreement, oral or 


written, or regulations binding on an employee, an employer would only receive 
7/ 
"shop rights” to an employee's invention, where he was merely hired generally, 
8/ 
and not for a specific project. Appellant was not hired to design, construct or 


invent a particular device; he was hired generally and it became necessary for 


appellee, and an important consideration passing to it from appellant, to have 
an assignment of the statutory right to a patent, in addition to the use, that is, 


"shop rights", of the products of his inventive genius. Here not only has ap- 


7/ Dalzell vs. Dueber Watch Co., 149 U.S. 315. (C£. Hapgood vs. Hewitt, 
119 U.S. 226. Also see, controlling employee regulations, Shook vs. U. S., 
238 F. 2d 952, 956) 

8/ Standard Parts Co. vs. Peck, 264 U.S. 52. (C£. other rule where hired 


as research engineer generally, B. F. Gladding Co. vs. Scientific Anglers, 
Inc., 248 F. 2d 483, 485) 


pellant assigned, in general, all prospective products of his genius, but, bearing 
in mind appellee's far-flung interests in the entire field of engineering, the agree- 
ment enjoins appellant not to use such acquired skills, information and know-how, 
for a subsequent employer, save upon the written consent of appellee. The agree- 
ment not only is a servitude on his talent and skills for the ie of his life, but 
ties the hands of his executors, heirs at law and next of kin perpetually. 

However, in the circumstances of this case we are not confined 
to the four corners of the instrument alone or controverted simultaneous oral 
conversations to establish the nature of his contract of employment. His suit, 
sounding in equity, asserts that appellee, by oral persuasion, written induce- 
ment, and a continued course of conduct, lead him to believe, from the time 
of the execution of said contract, that the contractual obligation to continue his 
employment was not terminable at appellee's will and caprice. In his affidavit 
in support of his position, filed herein, (J.A. 131), he outlines the many incen- 
tives to continued employment with appellee, and the many Shine benefits 
accruing over the years, culminating in his retirement at age’ sixty-five (65). 
Such promises and inducements, if made, as plaintiff claims, are enforceable. 


(Lee vs. Jenkins Brothers, (1959), 268 F. 2d 357, 2nd Cir.) 


THE VIEW THAT UNDER CERTAIN CIRCUMSTANCES CONTRACTS MAY NOT 
BE TERMINABLE AT WILL ALTHOUGH NO ADDITIONAL CONSIDERATION 
IS GIVEN, 


The decisions under the earlier cases seemingly applied a mech- 


anical test, making terminability entirely dependent upon whether additional 


consideration over services was given, However, as pointed out by Judge 


Miller of this Court, in Littel vs. Evening Star, supra: 


"the rule is that unless the parties reveal 

an intent to enter into a contract for per- 
manent employment, it will be regarded as 
terminable. Where the intent is not clearly 
revealed by the express terms of the agree- 
ment the Court will look to evidence of 
surrounding circumstances to determine 
what was in the mind of the contracting 
parties. Thus when one who enters into 

a contract of employment, promises not 

only that he will give his services but also 
additional consideration, as for example by 
making an investment in the business, by 
resigning from Government Service, by 
giving up his own business, or by relin- 
quishing an acknowledged right to recover 
for injuries which he has suffered, such 
facts may be sufficient, in each case, to 
show the intent of the parties to enter into 

a contract for permanent employment, Some 
of the courts have reasoned from these cases 
that, to prove a contract of permanent em- 
ployment, two considerations must be shown, 
that is a consideration in addition to the ser- 
vices to be performed, and that in the absence 
of two considerations there can be no such 
contract. This misconception results from 
the mistaking of the form of the substance. 

If it is their purpose, the parties may enter 


into a contract for permanent employment 
—-not terminating except pursuant to its ex- 
press terms, by stating clearly their inten- 


tion to do so, even though no other consider- 
ation than services to be performed is ex- 


cted by the employer or promised by the 
employee." (Emphasis supplied) 
It must be conceded that the two (2) employment contracts en- 


tered into between appellant and the appellee corporation, on November 5, 1945, 


and on January 9, 1952, qualify under both the earlier panes and the law as 
pronounced above by our Court of Appeals, in that: 

(1) The appellant promises not only to render services, but, also, 
to assign all inventions and patent rights to the appellee corporation; and, 

(2) The contracts clearly provide that the appellee corporation 
shall employ and continue the employment of the appellant: ''For such length 


of time as shall be mutually agreeable and to the said employer and said em- 


ployee.’ Such a clear statement of intention as apperas in the contracts of 


employment, is sufficient to meet the criteria created by the language of the 
Court of Appeals stated above. 

Speaking on the restriction of an employer in,a contract of per- 
manent employment, in Marrenzano vs. Riggs National Bank of Washington, 
D. C., 87 U.S. App. D.C. 195, 196, this Court also said: 

"But the contractual provision—that there 
shall be no discharge except for good and 
sufficient cause restricts the employer's 
right to discharge; the agreement is breached, 
therefore, if an employee is let out without 
such cause, and the Court erred in holding 
otherwise.” ; 

In the case of Thorne vs. True-Hickson Lumber Co., 167 Miss. 
266, 148 So. 388, where a contract of employment to operate the defendant 
company's planing mill as long as the mill was operated in the same place, 
was held enforceable, the plaintiff-employee was held entitled to damages be- 


cause of the breach resulting from his discharge without cause, notwithstanding 


there was no mention of any valuable consideration given by the said plaintiff- 


employee in addition to'the services incident to the employment. 


Moreover, there is a 1936 English case holding the same view, 


Thus, in the case of Salt vs. Power Plant Co., 3 Ol@Eng. Rep. 322 (set out 


in 34 Eng. & Emp. Dig., 1938 Supp., No. 262 b. p. 4), plaintiff was employed 
= the defendant company upon the terms set out in a letter which provided 

that the employment would be for a minumum of three (3) years, subject to 
defendant's right to cancel the agreement in case of wilful default, and that the 
company had the right to terminate the agreement at the expiration of the above- 
mentioned period by giving six (6) months' notice in writing, and in the absence 
of such notice the employment was to remain in force as permanent. Eleven (11) 
years thereafter, the defendant company gave the plaintiff six (6) months’ notice 
that the plaintiff would be discharged. As a result of said discharge, plaintiff 
brought this action for wrongful discharge. On appeal from adjudgment dis- 
missing the complaint, it was held that the judgment be reversed, since the 
term "permanent” in the contract meant that, in the absence of the prescribed 
notice determining the employment at the end of three (3) years after the for- 
mation of the contract, the plaintiff's employment was to continue for his life, 
subject to termination for misconduct, notwithstanding that it appeared that 


the plaintiff did not give any consideration additional to the services incident 


to the employment. 


BREACH OF CONTRACT OF EMPLOYMENT INVOLVED ASSIGNMENT 


PEE eo 


OF INVENTION AND PATENT RIGHT, UNDER THE DOCTRINE OF THE 
"ROCKWELL CASE", 


In the case of Rockwell vs. New Departure Mfg. Co,, 102 Conn. 
255, 128 A. 302, the defendant was incorporated in 1889 by charter from the 


General Assembly of Connecticut; it took over the business of a partnership 

of which plaintiff was a member, engaged in Bristol in the manufacture of 
doorbells, bicycle bells and call bells under patents covering inventions orig- 
inated by plaintiff, and which manufacture and business it continued. In October 
of 1889, defendant entered into an agreement with plaintiff, by which the latter 
was employed as a superintendent, and also in the making and perfecting of in- 


ventions, at a salary of One Hundred Fifty ($150.00) Dollars per month, and 


providing that, after ‘he should have left its employ, he should transfer to the 


defendant all inventions or improvements in existing inventions pertaining in 
any way to gongs or bells or machines to make or produce the same and would 
do all things necessary to secure patents upon such inventions, and would assign 
the patents to the defendant. The plaintiff did assign under this agreement ex- 
isting patents to defendant, and thereafter invented and patented divers inven- 
tions which he similarly assigned. Plaintiff continued in this employment until 
1891 or 1892, when he left defendant's employ. After three (3) years, he re- 


turned to defendant's employ, as president in charge of the inventive, mechan- 


ical.and manufacturing department of the company, and continued in the active 
management of the defendant until January 1, 1914. 

Plaintiff's salary was fixed in 1895 at Nine Thousand Five Hun- 
dred ($9,500.00) Dollars a year, but reduced because of poor business in 1898 
to Five Thousand ($5,000.00) Dollars, and so continued on July 1, 1903. As 
a result of negotiation, the plaintiff and defendant entered into a new employ- 
ment agreement. The agreement provided, among other things, that the plain- 
tiff granted the defendant exclusive leave and license to make, use and sell to 
others, brakes and coaster brakes embodying any or all of the inventions set 
forth in the applications pending in the U. S. Patent Office, and in any patent 
granted or as may thereafter be granted in any foreign country for such inven- 


tions relating to brakes and coaster brakes. The plaintiff further agreed to im- 


part to the defendant company any and all information regarding any inventions 


or improvements in brakes and coaster brakes as the defendant company may 
desire. The said contract further provided that the plaintiff: 

me 3% > Will execute and deliver to the company 

all applications, assignments and other written 

instruments which may be necessary or desir- 

able to secure letters patent of the United 

States and foreign countries and to vest the ab- 

solute title thereto in the company for the full 

term of the patents. And that said letters 


patent may be granted for any and all other 


inventions or improvements of every descrip- 

tion not relating to brakes or coaster brakes 

now possessed by, or which may be hereafter 

invented and acquired by (plaintiff). 

In consideration of the covenants by the plaintiff, the defendant 

company covenanted and agreed to give plaintiff: 

"(1) 5% royalties on the sales of the invented 

or patented commodities, (2) that plaintiff 

is to remain in the employ of the Seay 

so long as the company shall elect, and shall 

receive a salary for his services exclusive 

of his royalties, of $5,000.00 per year, pay- 

able monthly. And that should the plaintiff 


voluntarily leave the employment of the com- 


pany for any other reason than the non-payment 


of the royalties and salary as provided herein 
then and in that event all payments to him 
under the agreement whether as royalty or 
salary shall cease and determine, but plain- 
tiff agrees that the right of the company to 
his inventions shall continue and that he will 
perfect the title of the company absolutely 


to any and all inventions, improvements 
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and letters patent which he may have invented 
or acquired or which he may hereafter invent 
or acquire." 

Qn the advice of plaintiff, in 1913, the defendant expanded its 
business operation at a cost of over a half-million ($500, 000. 00) dollars and 
at a substantial loss. As a result thereof, plaintiff continued as president 
and director of defendant's company with no reduction of income from the de- 
fendant, but he was given no duties to perform except formal ones incidental 
to the office of president. Plaintiff was forbidden to exercise any power in 
defendant's business during the years of 1914, 1915 and 1916. After plaintiff's 
demotion as ponera® manager, he ceased to have any executive functions, al- 
though the plaintiff was ready and willing at all times during these years to 
render defendant any service in his power and gave defendant's officers and 
directors that assurance. Plaintiff having been advised that the board meeting 
of October, 1915, failed to re-elect him as president, he proceeded to write 
the defendant, stating, that he would move from his present offices and defen- 
dant could use these offices for other purposes; that he would be in Bristol 
part of the time and would give immediate attention to any calls made upon 


him by defendant. That in January, 1917, plaintiff made demands upon defen- 


dant for royalties and salary and defendant replied by offering to pay upon the 


signing of a full release by the plaintiff. 
Qn March 9, 1917, defendant voted that plaintiff had left its em- 


ployment for reasons other than non-payment of royalties or salary, and 


ceased its payments to plaintiff on its books. Plaintiff sued the defendant for 


royalties and salaries. The lower Court found that plaintiff was entitled: 


"(1) To the royalty upon the coaster brakes 
as embodying invention made by him, 


(2) That he was not entitled to any royalties 
arising out of the Townsend and Copeland 
patents. 


(3) That plaintiff was entitled to commission 
on all licenses, foreign and domestic to manu- 
facture of coaster brakes except those to the 
Corbin, Pope and Pierce Companies. © 


% OK OK 


(8) Plaintiff is entitled to recover the agreed 
salary up to the time he left the employment 
of defendant on or about March 1, 1917. 


(9) The provisions of the agreement of 1903 
are not severable so that, on one side, ‘may 
be set those which relate to the vesting in 

the company of the right to plaintiff's inven- 
tions and the payment to him by way of royal- 
ties and commissions, and on the other, those 
relating to his employment, his salary, and 
the results following his voluntary withdrawal 
from that employment. 


(10) Even though the provisions of the 9th 
paragraph of the agreement are such as to 
make the agreement unilateral in its nature, 
still so far as the contract had been executed, 
the law would give effect to their terms as 
fixing the rights of the parties. 


(11) The provisions of this paragraph by 
virtue of which the payments of royalties 
were to cease and determine upon the plain- 
tiff's voluntary withdrawal from the defen- 
dant's employment is not unenforceable 
against him as a penalty. 


(12) The plaintiff on.or about-March 1, 1917, 
voluntarily left the employment of defendant 
for reason other than the non-payment of his 
royalty and salary, within the meaning of 

the 9th paragraph of the agreement of 1903. 


(13) He is not, therefore, entitled to recover 
any royalties, commission or salaries which 


had not accrued to him on or before that day.” 


An appeal was taken from the foregoing judgment of the Superior 


Court by the plaintiff, and upon appeal the Supreme Court of Errors of Connec- 


ticut held: 


"(1) that the defendant first breached the 
contract by failure to give plaintiff an op- 
portunity to perform the services required 
of him by the contract and thereby wrong- 
fully discontinued his employment; 

(2) that the plaintiff left the employment 
because he was not paid royalties and 
salary, and was denied the opportunity to 
render services as contracted; 

(3) that the provisions of paragraph nine 
of the contract, 'that should plaintiff volun- 
tarily leave the employment of the defendant 
for any other reason than non-payment of 
royalty and salary, payment under the con- 
tract of royalty and salary shall cease, but 
right of (defendant) to the inventions of 
(plaintiff) shall continue,' is a penalty and 
unforceable." 


The Court, citing Vol. 13, Sec. 1293 of Williston Law of Contracts, 


"itajs not only for a breach of express promises 
that a contractor is liable but of implied promises 
as well. Since the governing principle in the for- 
mation of contracts is the justifiable assumption 
by one party of a certain intention on the part of 
the other, the undertaking of each promisor ina 
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contract must include any-promise which a 
reasonable person in the position of the 
promise would be justified in understanding. 
So, if a contract of employment contains no 
other.express promise on the part of the 
employer than to pay a stipulated compensa- 
tion, there is an implied promise to employ 
which is violated by a refusal to alloy the 
employee to perform his duties as such, 
though there is no refusal to pay the com- 
pensation." 


The Court continued: 


"the parties understood that patents on such 
inventions were to be transferred. And plain- 
tiff did transfer a very considerable list of 
these. The law would imply the provision for 
a transfer in order to meet the obligation upon 
defendant expressly imposed to pay for ‘such 
manufacture and use, This implied obligation 
will also be aided by the other provision of the 
contract requiring defendant to pay the cost of 
taking out such patent and providing that, upon 
plaintiff's voluntarily leaving defendant, its 
right to these inventions shall continue. There 
is also a failure to provide in the contract that 
defendant shall continue to provide plaintiff 
with such employment that he may carry out the 
promises of his employment. The primary pur- 
pose of the contract on the part of the defendant 
was to enable it to secure for itself plaintiff's 
inventive ability and all of his inventions during 
the life of the contract. 

"And on the part of the plaintiff to ob- 
tain a more adequate compensation as well as 
to secure an opportunity to use his inventive 
and executive ability in a way to have them 
enure more largely to his benefit. * * * The 
right to this opportunity to make and develop 
his invention was as we have seen, an implied 
obligation of defendant and written into the con- 
tract by the law. As soon as defendant took 
and maintained this position, it breached the 
contract, and thereafter plaintiff had the legal 


right to exercise his privilege and declare 
the contract at a (sic) end," See, Sigmon 
vs. Goldstone, 101 N. Y.S. 984. 
The Court further held that paragraph nine of the contract, which 
provides that the right of defendant to plaintiff's inventions after plaintiff leaves 
defendant's employ, was in the nature of a penalty and unenforceable. That the 


plaintiff shall receive full royalties and commission on all domestic licenses, 


which includes inventions made or acquired by plaintiff during the full period 


for which the patents were granted. 


THE CONTRACT OF THE PARTIES MAY NOT BE INTERPRETED SOAS TO 
PERMIT THE APPELLEE TO TERMINATE ITS OBLIGATION WITH IMPUNITY 
BUT SURVIVE TOCONTINUE ALL OF APPELLANT'S IN EFFECT, 


The whole thrust of the argument of appellee and the lower Court's 
decision in respect to the foregoing, stems from the contention that appellant's 
entire cause, set forth in three (3) counts, fell if his employment contract was 
terminable at will. The conclusion of the trial Court, in holding that the con- 
tract was terminable at will, gave no consideration whatever to the significance 
of other provisions of the contract which the appellee claimed still bound the 
appellant, even if it terminated its contractual obligation. In other words, ap- 


pellee seeks to terminate at will, ONLY its obligation under the contract, while 


continuing in force and effect these obligations of the appellant, just as though 
the contract had not been terminated. 

It was in this area that Judge Youngdahl, in denying appellee's 
motion to dismiss, indicated that the appellee 'could not have its cake and eat 
it at the same time'. Moreover, the summary judgment, as entered below, 
would foreclose tha appellant from the relief he claims to be entitled to, even 
if the contract is terminable at will. While it is conceivable that appellant 
might not terminate the contract, so as to avoid his responsibilities thereunder, 
even if it is terminable at will, the appellee, similarly, cannot avoid the conse- 
quences, if in its wisdom, it decides to terminate it. Once the consideration 
for the assignment of patents—detriment to appellant, and a corresponding 
benefit to appellee, his employment—is cut off, there is no consideration for 
the continued visitation of a detriment on appellant. 

So, at the very most, with reference to patents to be applied for, 
the appellee would only have "shop rights". However, appellant claims in his 
second amended complaint, by Exhibit "E" attached thereto, that after the ap- 
pellee terminated the contract, it still insisted upon pertomnance thereof on 
the part of appellant. In the single case found treating this particular variant 
of the problem, the Rockwell case, supra, it was held that the provision for 
the right to patent after termination of the contract was a ats: to be invoked 
if appellant terminated the contract. In other words, the contract was not 
severable, even by its terms, so that on the one side those vesting in the ap- 


pellee all right to appellant's patent rights could be maintained, while, on the 
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other, the consideration for the grant could be extinguished at the mere whim 
of the appellee. 

The judgment of the lower Court upholds this untenable position 
of the appellee, in this strained construction of an employment contract, drawn 
by the appellee to facilitate its own purpose. On the surface, this judgment 
construes the term "mutually agreeable" to mean that the contract shall con- 
tinue only so long as each party individually wishes it to continue, so that when 
either party ceases to be agreeable to the continuation of the employment, that 
party is free to terminate it without being required to state any reason for such 
action. This doctrine is founded upon a misconstruction and "dicta" of the case 


of Faulkner vs. De Moines Drug Company, 117 Iowa 120, 90 N. W. 586. The 


Faulkner case, however, was decided on the issue of indefinite duration of the 
contract. There, the Court held that the contract was eve “uncertainty of 
a terminating date". The defendant's demurrer to the petition in the Faulkner 
case, raised four (4) questions, namely: 

(1) Whether the contract providing for perpetual employment was 
void as against public policy; 

(2) Whether it was too indefinite, as to period of employment; 


(3) Whether the damages are based on future profits; and, 


(4) Whether the contract was void for uncertainty. 


The trial Court sustained the demurrer. The appellate Court, 


9/ Appellee, here, insists that the contract still binds appellant and in 
this respect is not void, (J.A. 42). 


in affirming the judgment, held the contract WAS V-OID for the-want of a reason- 


able basis for the assessment of damages, and not for the lack of a double con- 
sideration. The Supreme Court of Missouri has held in the case of Paisley vs. 
Lucas, 346 Mo. 827, 143 S. W. 2d 260, that: 


"In construing a contract of doubtful meaning 
the court;must give such construction as will 
be fair and reasonable between the parties 
and not give one an unfair advantage over the 
other.” 


The opinion of the said Court further stated, that: 


3k 3 2% Common sense and good faith are the 
leading characteristics of all interpretations; 

* * * the ordinary meaning of the language used 
must be given effect and the intention of the 
parties gathered from a consideration of all 
provisions of the contract. When the intention 
of the parties is ascertained, it will be given 
effect unless it violates some rule of law." 


In the case of Fargo Glass & Paint Company vs. Globe American 
Corp., (7th Cir.), 161 F, 2d 811, 813, where an agent who had an exclusive, in- 


definite territory contract with the manufacturer, and the latter terminated the 
contract before the agent received any returns after expending considerable 
money in developing the agency, the agent sued for wrongful termination of the 
contract. The Court held, in applying the Missouri law, that: 


"The limitation is that, in any case of an 
indefinite agency where it is revoked by the 
principal, if it appears that the agent, induced 
by his appointment, has in good faith incurred 
expense and devoted time and labor in the mat- 
ter of the agency without having a sufficient 
opportunity to recoup such from the under- 
taking, the principal will be required to com- 


pensate him in that behalf; for the law will 
not permit one thus to deprive another of 
value without awarding just compensation." 


In United States Colloid Mill Corp. vs. Myers, (D.C. S.D. N.Y.), 


6 F. Supp. 203, the Court said: 


"There is some popular notion that, so far 
as concerns invention, employees sell their 
brains to their employers; but that is not 
the law. mn the contrary, the Supreme 
Court has thoroughly established that, while 
certain shop rights in invention made by an 
employee, while engaged in the work of his 
employment may accrue to the employer, 
no title thereto ses unless there be a 
plain and unambiguous contract obligation 
by the employee to turn it over to his em- 
ployer. Only by such a contract can title 
to the employee's invention be obtained.” 
(Emphasis supplied) 


The contract in question cannot be terminated for purposes of 
the employer and not be similarly terminable by appellant, especially where 
the contract does not expressly authorize its termination by appellee at its 
pleasure. Aside from questions of mutuality, the contract is not severable 
80 as to permit the employer to abrogate all of its obligations at will, with im- 


punity, but continue appellant's in full effect so as to retain the portions bene- 


ficial toit. In Traiman vs. Rappaport, (3rd Cir.), 41 F. 2d 336, the Court 


said: 


"Whether a contract is entire or 
divisible, depends very largely on its terms 
and on the intention of the parties disclosed 
by its terms. As a general rule a contract 
is entire when by its terms, nature and pur- 
pose, it contemplates and intends that each 


and all of its parts are interdependent and 
common to one another and to the considera- 
tion. On the other hand, it is the general 
rule that a severable contract is one which 
is in its nature and purpose susceptible of 
division and apportionment. * * * Aside 
from the terms of the contract and intention 
of the parties, a test of severability is that 
if the consideration is single the contract is 
entire * * *,"" (See, 13 C.J. 561) 


In the case of Green vs. Obergfell, 73 App. D.C. 298, 121 F. 2d 46, our Court 


of Appeals, in stating the applicable law, said: 


"Appellees assert the applicable, 
general rule of law to be that a contract 
which fixes no period of duration, and which 
by its inherent nature does not imply a power 
of revocation, is terminable only by mutual 
consent," 


The Court further stated, that: 


"If a contract is not revocable at the 
will of either party, or otherwise limited as 
to its duration, by its express term, or by 
the inherent nature of the contract itself, 
with reference to the subject matter or its 
parties, it is presumably intended to be per- 
manent and perpetual in the obligation it im- 
poses.” 


In a leading case, Warner vs. Texas and Pacific Ry. Co., 
164 U.S, 418, stating the Rule, the Supreme Court said: 


"If the plaintiff would grade the ground 
for a switch, and put on the ties, at a certain 
point on defendant's railroad, the defendant 
would put down the rails and maintain the switch 
for the plaintiff's benefit for shipping purposes 
as long as he needed it.” 


The switch was maintained for thirteen (13) years and then abolished by the 


railroad. The plaintiff instituted suit for breach of contract, but the lower 
Courts dismissed it. The Supreme Court held that the action was well brought, 


both as to the breach and as to the said statute of frauds. 


In Friedman vs. Decatur Corp.» 77 U.S. App. D.C. 326, 135 
F. 2d 812, the Court said: 


"The disputed contract contains a mutual 
exchange of promise between the two parties, 
hence it is bilateral in character. The pro- 
vision that the agreement should be null and 
void, in event the property were not made 
available for industrial use with wharfage facil- 
ities and pipe line privilege, was a condition 
precedent, In the present case, since the con- 
dition was for the benefit of appellant, he could, 
if he wished have waived and insisted upon trans- 
fer of the land. Null and void here means only 
voidable at the buyer's option. To that extent 
at least appellee was obligated * * * sufficient 
to satisfy the requirement of mutuality of ob- 
ligation, upon which the bilateral character 

of the contract depends.” 


However, even if we were to assume, arguendo, that the con- 
tract was terminable at will, if the appellant's employment was terminated 
wrongfully, without just cause as he claims, appellee would be liable for de- 


priving him of the benefits his continued service with defendant were advertised 


to bring him. (Coleman vs. Graybar Electric Co,, 195 F. 2d 374) The rule 


of law, applicable, while condoning and approving the right to terminate em- 
ployment, at pleasure, proclaims, resultant liability for bonuses and other 
benefits extended to an employee, if his discharge was not the less wrongful. 


(See, also, Patton vs. Hobson, 259 Mass. 424, 156 N.E. 534; Feller Co. vs. 


Brown, (4th Cir.), 15 F. 2d 672) 


GONC.LUSION 


WHEREFORE, the premises considered, your appellant prays 


that the judgment of the lower Court granting appellee's motion for summary 


judgment be reversed. 


Respectfully submitted, 


/s/ Henry Lincoln Johnson, Jr. 
Henry Lincoln Johnson, Jr. 
Attorney for Appellant 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Brief for Appellant 
was mailed, postage prepaid, to Edward J. Grenier, Jr., Esquire, and James 
C. McKay, Esquire, Attorneys for Appellee, 701 Union CERES Building, Wash- 
ington, D. C., 20005, this 1lth day of May, 1964. 


/s/ Henry Lincoln Johnson, Jr. 
Henry Lincoln Johnson, Jr. 
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Filed Feb. 15, 1963 


LVENDSD C CMP Le INT SOR LECLARAT CRY JULGMENT 
TOSSTAELICH SYNERSHIF CF INVENTIONS AND LETTERS SALENT, 
FOR UNJUST SNRIC VASNT £ fND Clune Roller 


Comes now the plaintiff, Norvin G. Maloney, Jr., dy his 


Jy sade 


4éccorney, Sing wavid, osq., pursuant to the order of this Court in the acove 


4 


entitlea cause, enterec on the 15th day of January, 1953, and files this his 


araenced complaint as follows: 
CSUNT - CNS 
1. “he jurisciction of the Court is evoked by virtue of the provisions 
of 20 ULC. 5., Sections 1320 (a) and 2201, anc also under Title ll, Section 306, 
19$1 Sdition, as amended by the /ct of Congress datea UctoLer 22, 
1932, 7$ Ctat. 1171, anc that the arnount in controversy exceeds $10,000.00, ex- 
clusive of costs, 

Plaintiff alleces that upon information enc beliei, at all times 
hereinafter mentioned the cefencant, “. I. CuFont de Nemours & Co., Inc., 
was anc stillis a corporation organized isting, under and ty virtue of 
the laws of the State of Celaware, and is authorized to, ancis Coins business 
in the Listrict of Columbia, 

whet this »laintiff is a citizen of the United States anda a resident 

e of Nelaware, anc seeks "itqual Justice under Law" in this Forum 


because of his inability to obtain the services of Counsel of the Lelaware car 


to prosecute his suit herein. 


Ary Plaintiff avers upon information anc belief that the defencant 
was and still is encagec in the manufacture or prcduction of chemicals and 
mechanical raixtures, and of products in, or in connection with methocs, pro- 
cesses anc formule. 

5. Plaintiff says that in the fell of 1945, he was employed as an 

~2>plication enineer at the General ivotors plent, Linden, New Jersey, and 


ww 
with tae termination of “far Contracts imminent, officials of the defencan: 


corporation requested an opportunity for ernployment interviews throush manage- 


s 
ment throuch management line organization. 


$. “chat as a result of said interview »laintifi anc defencan: 


into a written contract of employment on the 5th Gay of November 1945, 
visin~ that the plaintiff be continuously employed oy the desenian: et an 


salary to be acreed upon by the narties, which saic salary once agreed upon 


ey, 


wes to ve payable monthly. That saica contract further provice (sic) that the 


curation of plaintiff's employment was permanent unless terzinated cy mutual 


azreement, “hat in consiceration of the foregoing plaintiff obligates himself 


3 
to devote his entire time anc best effort to such duties as may be assigned to 
him, and to faithfully and dilisently serve ana endeavor to further the interest 


of the cefendani, That a copy of said contract appears in plaintifi's oricinal 


75 29, 


xhibit "4.(2)", ty reference. 


ry 


That in consequence of said eravloyment contract plaintiff began work as a 


> 


Development ngineer, then transferred to Research ‘sngineer and then was 


promoted to Research ‘Froject ingineer, and was assiczned to work on various 


* 


projects of defendant. Thai plaintiff devoted his best skill sms talent to all work, 
assignments, and showed 2 remarkable achieversent Decord during his first si: 
years of employment under said employment contract. 
7. “hat during the first six years of plaintiff's employment as afore- 
plaintiff while perforzing various cuties for the cefendant, invenitec an 
nxaratus for weight classification, particularly apparatus for the 


weizht classification of a succession of articles movinz at relatively high speecs, 


That during the neriod transpiring between said invention and December 1, 1952, 


plaintiff was required to sign another employment contract with defendant cor- 


poration, hat said contract was executed between the parcies on January 5, 


1952, cozy of which is emoraced in plaintifi's original esx nib bit é din this 


cause heretofore, and is adonted. herein by ¢ reference, 2s plaintitt's exhibit 


We (3 ). 

Chat thereafter defencant corporation, 5. I, LuFont ce Nernours, ob- 
tained letters patent on plaintifi's said invention on Lecember 1, 1955, same 
beine patent number 2,451,091, That as a result of saic. invention + plaintiii 


receives. a >romotion to the position of "esearch ct Snzineer". ana was 


assureé through his second contract of employraent that his employment coul. 
bed without mutual consent, 
That thereafter plaintiff continued to explore his creative skill 
and talent in the exsloy of the defendant, anc es t th £ he invented 
cevice for the production and han<ling of filarmen ‘ ‘ » ana more o 


ticularly to the detection of broken filaments anc like defects in running yern 


‘Chat thereupon laintiff submitted his report anc recommendation to 
defendant cornoration, requesting that applicetion be maue for lett 
on said invention. “hat pleintiff's recommendation was ap>rovec sy cefencant 
corporation, and in consecuence thereof, application for leviers patent, was 
filec. ietober 13, 1950, and letters patent was issued to defendant corr oracion, 
as No. 2,013,429, sy the United States Patent Office on Mecernzer 19, 1961. 
said letters patent vear the following description: "ERA SILA 1SNS 
CRVIN ©, WVALCNSY, IR., VILMINGU CN, Dil, assigned to 
®. IL. Dutont cenemours & Company, Vilxaincton, Del., a corporation of 
Lelaware." that saia patent was issued fully ll months after sefencent's abven- 
donment of said contract and termination of plaintiff's services, 


Ge 


vention and Reduction of Fneumatic Spinning and drawing of yarn sexti 

“hat saic invention is described in suzcestion number "JIL 5-101, submiciec 
Novezater 22, 1956 anc Socurnented in Carothers Research Latoratory Note 

5 om 


ce 50, cated November 29, 1956. ‘hat thereunon plaintict 


w 


Sook number 2735 va 


reccormencec application for letters natent te filed, but, defendant corporacion 


ey 


= 


rejected plaintiff's recommendation, and accordinzly notified plaintizi of its 
rejection on November 29, 1960. 
10. “hat nocvithstancing the efficient, loyal, creative anc construc- 


tive services rendered defencant corporation continuously for more than 5 


years, vlaintiff was suzamarily separated from defendant's service, ty 2 


lester 


951, effective January 12, 1961, “hat 202222 co: 2 
of saic letter is attached to plaintiff's ori~inel exhilsiz "£" filed herein 
x J 


hereto- 
fore, 


and is acopiec herein by reference as pleintifi's exhibit "£.(1) 


i. Plaintiff further alle-es that he has faitnially and fully ser 
-. discharge 2 all of the duties and otlications on his aan to be serformed, 
g cut of his contracts and azreerments with the defencant corporation, 


hat the defendant corporation has failea toc co 


imply with the 


aiczementionec contracts and agreesnents, hes failed to cormoen- 
use and processinz of nlaintifi's paicinvenionss has failed 

plaintiff with continu2c eraploy=ent, has excluded nlaintifi from 
benetits accruing from the use anc processing vil- 


of said invention and has 


fully an. Geliberately breached plaintiff's contracts of e 


ployment, for the 
purpose of contiscatinz all of sleintiff's rights, in 


13. “hat since cecerber 1, 1953, ana i ecember 19, 1951, covwn to 
; 

esent time, and is continuine ani will continue, ¢ceféndant corsoration 

12S taace anc. used countless nurabers of cevices weflec yj patent number 


er 
429, anihas found said inventions to be practical and 


e in pursuance of its business, £11 of which has enhancec the 


efencant corsoration in the sum of © 10, 099, 000. 


Slaintiff further allezes thet in che course at nis ersvloymen:z he 
~ i ~_ 
1 


sic) develonec. ana invented rocessing and Hycrolic (sic) 
Aone = 
¢ of Continusus wWilaza 


Ae bem 


en= Synthetic Yarn cescrivec in zatent file as No. 
a -707-0f the textile fibers derartznent of the cefendan: corporation, 2nd on 
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“han three occassicns (sic) he offered defendant corporation a process 
ovement in speed cf procuction or cost and quality of yarn, What 


each of said offers was denied anc rejected, That notwithstanding the denial 


ani rejection by the defencani, the plaintiff, as an inventor is informed that 


is otlicated not to reveal his said inventions to any compet titors of defencant 
“ion. Plaintiff has been threatened with legal action by cefendant to 
essicn title to said sneumatic invention to the defencanit, and to relinquish all 
vichts and benefits accruing thereir -nd the vlaintiff says that the sai¢c 
threatene< actions >f the defendant <s aforesaid is an attempt to deny to the 
plaintiff his constitutional and statutory rights of “reedom of Contract, Speech 
ané. the richt to work, ‘nc FPleintiff alleses that the forecoing invention is 
than $10, 000,009.00. Plaintiff further alleces that Gefendant 
insists that he abandoned all ric the said invention and not to make any 
improverients thereon, 
= there is an actual controversy between plaintiff ana cefen- 
dent as to plaintiff's ownership of the inventions and letters patent hereinbefore 
mentioned, ~/herefore, the premises considered, plaintiff prays as follows: 
lL ‘Shat the plaintiff be adjudzed and declared to te the sole 
owner of letters patent number Z, 651, 091 ani 3, 013, 429 


= vy, 


2. Chat juazment be entered directing anc compelling 4 
fencent to assizn, transfer and convey to »laintiff all its rights, title and i 


tezest in anc to the aforesaic inventions and letters patent. 


“hat jucécement (sic) be enterec. requiring and directing 


the defendant to account anc pay over to plaintiff all moneys. received by it in 


$ 41. 


connection with or arising out (of) the saic inventions ana letters patent, 
4. ‘That plaintiff's exhibits "4." and "5", attaches to the 


? 


nal complaint be race a part of the amended complaint by reference. 
5. hat juazment be entered restraining and joining defen- 


Gent from: interferinz with plaintiff's exercise of his ownershin anii 


24 By) 


ment of said invention descrited in patent file as No. 'RO-707" of the textile, 


Cee 


end from filins application for letters patent on said invention, 


6. And for such other and further relief as to the Court 


may seer just anc proper. 


/s/ Norvin G, Meloney, Iz. 


Filec seb. 


MCOZICN 2S SIGPASS C SMELL DIS 
BS a rete SF ST et ne 


“he Gefencant, throush its attorneys, herery moves >ursuant 


to lule 12 (b)(6) of the Tecleral ules of Civil Froceduze to ¢isvaiss the amence. 
complaint filec herein for the reason that said amendes. complaint izils to state 
a claim upon which velieZ can be grantec. 


In suprort of its moticn, defendant resvectiully refers the Toure 


reel —reele)) 


to the amended complaint anc exhibits filed by »laintiff and defendant's 


rancum of points ana authorities 2 
/s/ James <. Meiay 
701 Union “rust Luilding 


“Tashineton 5, 02.5. 


é.tcorney for Lefencant 


a 


LODANOUM £Ne OR 


i fier consideration of the memoranda and oral argument of 


- 


ties, the Court has reached the conclusion that cefendant's motion 


yoth tar 
to dist-iss for failure to state a claim upon which relief can be cranted should 


te denies, 


Tonsiruing the pleadings in a way most fevorable to the plain- 


aed 


difZ, as this Dourt is zequirec to do for the purposes of this motion, it aprears 


(ra) 


te the Court that it would te premature to dismiss the plaintiff's corm>laint 


without knowing the full factual context of the disputed contractual provisions, 
Ii therefore anzears to the Court that the lezal issues raised by the disputec 


re 
scot 


contractual provisions shoul not ce cecided until trial. 


‘She diszutec lecal issue concerns the possible relation between 


1/ 
sacraph "Titth" of the contrac: entered into on November 5, 1945, covering 


_ of employment, and the sarayraphs in that contract anc in the sup- 


sel acreemen: of January 9, 1952 =elating toe rights to patents, Speci- 


fically, assuzcing that the vleintiff can establish his allezations that paragraph 


"ifth" is a provision for sermanent employment unless terminated by mutual 


-reerment, and thet he «vas wroncfully <ischargec by the defendant, the issue 


i: Vhat said Smployer shall employ said traploye, or continue 
cployment (es the case ray te), at awace or salary to te mutually acreed 
tween the narties for such length of time as shall be mutually agreeable 


° Sranloyer and said -“mploye." 


would then arise whether the rarazranhs covering the rights to patents were 

tied in with the paragrach covering length of employment in a way which wouls 
2/ 

m.ake them each mutual consideration for the other. “he Court incicatec at 


+ Jo", 
vO Le 


the oral argument that it believed that the defencant hac a clear right 


patents unde> the wording of the patent provisions, if the plaintiff were re- 


tained in the defendant's employ, but it now appears to the Court that these 


patent provisions may be tiec to the paragraph covering length of employment, 
even thouzh the patent provisions snecify that they ''shall continue beyond the 
termination of the period of employment * * *," It is certainly possitle thet 


the intention of the parties at the time of signing the contract was that those 
words would be construed to mean "shall continue beyond the (mutual) termin- 


te 44, 


ation of the nerioc of employment * * *,"' It therefore appears to the Court 
that the lecal issues of whether these two sets of provisions are sepensent 
upon each other, anc whether, if they are, the plaintiff might have a righé at 


least to the natents and inventions which he alle-es the defen ant is not using 
E S S 


2. The Gefendant has cited to the Court the case of Fatent 2: Licensinz 
Corp. ve Clsen, 166 F.2d 522 (2d Cir. 1951), “his case is the only one cite? 
by either party which involves the relationshiis between contractual provisions 
Sealine with patent rizhts, and contractual provisions cealing with the rcriod | 
of employment, In that case, however, the contract stecifically save the ex- 
ployer the richt tc terminate the Acsreement "at any time" following the expiz- 
ation of one year, by civine 99 days prior written notice, and ~ave the em> 
the rizht to terminate "of his own accord and volition," 103 2.2 at 524-5, 
he only wrong on the part of the employer was thai it failec to cive the 93 cays 
notice, which wrong the court held could be adequately compensated ty dare: 
rather than ty a relinguishrsent of patent rights, “hus that case is nov x 

ive authority on the present motion, because entirely differen: contractual pro- 
visions are involvec in the case now before the Court, 


and has rejectei, should be determined only in the full factual context which 
would be brought out at trial. 

Surthermozre, as the Court indicated at oral argument, the 
Court will zrant the plaintiff the right to armend his complaint so as ¢> include 
a count for reinstetement and damazes caused by alleged wrongful discharge. 
I£ in the meantime the defendant were to take the vlaintiff bac: into its eraploy, 
or if such reinstatement were ordered after the trial, then the issue as to the 
patent rights would disappear. 

Therefore, it is by the Court this 4th day of April, 1962, 

CREERTC That the defendant's motion to dismiss be anc the 
same is hereby denied, an<. it is further 

het the plaintiff shall have two weeks within which 

he may file an amended complaint which would include a count for reinstatement 
and damares caused by an allezed wrongful discharge. 


/s/ Luther <2, Zounzaahl 


Juace 


Filed for. 10, 1963 


SSC INE AIARNE SL COMPLAINS FOR LLOLARL So. 
IO BSTLBLIGH DYMESRSHIP OF INVENTING ANe Le 
FoR UNJUSTS SNRICHMOINT, FOR RINGS TENONE ATU 


CLUSEE EY VIRONGFUL CISCHARGi, AND FOR CLR 


Coraes now the plaintiff, Norvin G. Malonzsy, Jz., ty anc through 


his ittorney, “King /avid, pursuant to the ordez of this Court in the above en- 
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titlec. cause, entered cn the 4th day of April, 1963 and files this his second 
azaendec complaint as follows: 
COUN'S - INS 

1 The jurisdiction of the Court is evokec by virtue of the provisions 
of 22 U. S. C., Cection 1233(a) and 2291, and also under Title 11, Section 306, 
2. So. Code, 1961 iidition, as amended by the 4ct of Congress cated october 23, 
1962, 75 Stat. 1171, and that ammount in controversy exceeis $10, 000,00, exclusive 
of costs. 


2. Slaintiki alleces that upon information and belief, at all times 


hereinafter mentioned the defendant, .2, I, LuFont de Nemours & To., Inc., 


was anc still is a corporation orzanized and existinz, under and by virtue of 


the lews of the Ciate of Seleware, (sic) aniis euthorized io, ana oing busi- 


ness in the Listric: of Columbia. 


3. ‘chat this plaintiff is a citizen of the United States and a resident 


4 


of the State of Heleware, (sic) ané seeks "' -iqual Justice Under Law" in this 


forum because of his inability to obtain the services of Counsel of the Leleware 
anc. for other reasons, 
4. Plaintiff avers upon informavion and belief that the defencant 


was anc stillis enzaced in the manufacture or production of chemicals and 


wnechanical raixtures, and of nroducts in, or in connection with methods, pro- 


5. Slainaift alleces that in the fall of 1945, he was gainfully employed 


as an application enzineer with Ceneral iviotors, Inc., and assigned to the plant 
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of General Motors, at Linden, New Jersey, and while thus employed, officials 


of defendant corvoration requested an oproriunity for eraployment interview 
with plaintiff throuch management line organization. 


6. "2hat as a result of the said request of defendant corporation 


for said ezaployraent interview with plaintiff he was invited by the officials of 
éefendant corporation for a conference at defendant's Lelaware plant, “hat 
thereupon plaintiff was induced to enter the employ of defendant corporation. 
“hat thereafter, end on the 5th day of November 1945, plaintiff and defenaant 
entereé into a written contract of ernployment, a photostat copy of which is 
attached to the ' amended complaint" as plaintiff's exhibit "4(2)", and is made 
a pert hereof ty reference, That said contract provided for the continuous 
employreent of the plaintiff by the defendant, ait a salary to be mutually agrees 
upon between the nariies for such length of time as shall be mutually agreeable 
to said employer and said eraployee. “That in cinsiceration (sic) therof (sic) 
plaintiff cbligated himself to devote his entire time and Lest effort to such 
éuties as may be assigned to him, and faithfully and diligently serve and en- 
ceavor to further the interest of the defendant. 

That in consequence of said permanent employment contract, plaintiit 
entered upon his duties as a development research engineer for cefendani cor- 
noration, was thereafter transferred to research enigineer, (sic) and because 
of his susceptibility of scientific ideas and faculties for development, he was 


promoted to Nesearch Froject “ngineer, and thereupon assigned to work on 


various projects of defendant corporation. “hat in respect to the foresoins 
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assiznments, he devoted his best skill and talent in furtherance of defendant's 
business, and amassed an enviable achievement ecord during his first six 
years of employment under the aforesaid permanent employment contract. 
‘hat includec among said achievement Record was the invention of an improved 
appartus (sic) for weizht classification, particularly apparatus for the weight 
classification of a succession of articles moving at relatively hich speeds. 

7. het as a result of the aforesaid invention and as a reward for 
the scientific knowled~e and inventive faculties displayed, utilizec anc appliec 
by the plaintiff as aforesaid, the defendant corporation offered plaintiff 2 new 
permanent errployment c:ntract which was excuted (sic) by the parties on 


January $, 1952, a photostat copy thereof is attached to the "amended com- 


plaint'' as plaintiff's exhibit '4.(3)", and is made part cy teference, het para- 


ezanh "fifth" of said contract provides, inter alia, that the employer shall con- 


tinue the employment of the plaintiff at a salary to be mutually agreed upen be- 
tween the parties for such length of time as shall be mutually agreeable to 
defendant and to the plaintiff, 

Plaintiff further allezes that shortly after the execution of said eimploy- 
ment contract Gated January 9, 1952, defendant corporation anc he orally 
azreed that he would receive the annual salary for the year 1952 of $9, C25. 03 
and that said salary would be payable monthly and zracuate each succeeding 
year thereafter, That his employraent was permanent and that he would te 


further rewarded for his devoted services by periodic payments of bonuses, 


Plaintiff alleces that he assigned his patent rights to his inventions on the sole 
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conition (sic) of sermenent employment, yearly increase in salary anc. the bonus 
sayments, anc that these factors were well understood by defendant corporation 
at the time of the oral azreercent aforesaid. 

Tlaintiff further allezes that he was assurec. by officials of defencant 
corporation, at the tizne, that the srovision of the "fifth" clause of saia ern- 
ployment contract protectec his pe>m-enent eraployzaent in that there coula be 

s termination without mutuel consent. 
oe ‘That ther x plaintiff continued to explore his creative skill 
and telent in the employ of the defendant, anc es 2 result thereof he invented 


a cevice for the production an handling ci filamentary structures, and mor 


narticulerl; to the detection of broken filaments and lixe defects in running yarn 


hat thereuzon plaintif! subraittel his report ana xecommendation to 


on seid invention, What >laintifi's recommendation was approvec by defeniant 


‘< 


corporation, and in consequence thereof, application of letters satent, was filed 
Cetober 12, 1950, ani letters natent was issued to defencant corporation, as Mo. 
3, 013,429, =y the United Ctates Patent office on Hecemver 19, 1961. het saia 


2, * 


letters patent bear che following Gescription: [RCALN PILAMONS CHUL OT OR, 


NOUVIMN C. MALONEY, JR., FILMINGION, 2Sié7tR22 assigned to x. L 
Zucont Je Nerours & Co., -“ilmincton, Delaware, a corporation of Lelavare. 


“hat saic patent wes issued fully ll months after defendant's abanconment of 


saic contract anc termination of plaintiff's service. 


fe. 


9. ‘chat thereafter on f-usust 29, 1960, plaintiff corepleted his in- 
vention ane. “eduction of Fneumatic Spinning and Lrawing of yarn textile fibers. 
“hat saiz invention is described in succestion number " 7il G-10116, submitted 
November 22, 1956 and Cocur:ented in Ca 
-2 30, dated Novemter 29, 1956. hat shereupon plcin- 


~ 


Zook number 2739 pa 


viff recommenced anzplication for letters patent be filed, but, cefenCant cor- 


=} 


poration rejected pleintifi's recoramencation and accordingly notified olaintil 


of its rejection on November 29, 1950. That e summary of plainiifi's achieve- 
ment record, durins his more than 15 years in the employ of defendant, is at 
tached hereto as plaintiff's exhilit "C" and is mace a pert hezeoi by velerence. 
10. Theat notwithstanding the efficien:, loyal, creative anc construc- 
tive services rendered defendant corporation continously (sic) for more ¢ 
15 years, anc the provisions of the "fifth" paragraph of thei saic contracts of 
evanloyment, sleinvili wes suvamarily senaraied from defendant's Services, 
anuary 13, 1961, effective January 123, 1961. That a shoto- 
stat cony of said letter ia (sic) attached to the “emendec commlaint" >lainiiit's 
exhibit "4.(1)", and is made a part hereof by 
qn. Dleintiff further allezes that he has feithfully end fully verfor 
ance. cischarzec. all of the duties anc oblizations on his part to be periormes, 


arising out of his contracts and azreements with the aefencan: corporation. 


12. That the cefendant corvoration has failec ts comply with the pro 


visions of the aforementioned contracis anc agreements, has failed to com pen- 


sate »laintiff for the use of his said inventions, has failed tc provice plaintiif 
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with continuec employment, has excluded plaintiff from all benefits accuring 
(sic) from the use of seid inventions and has wilfully and deliberately breached 
and aben¢oned plaintifi's contracts of ernnloyrnent, for she purpose of confi- 
scating all of plaintiff's richts, in end to said patents and inventions. 

13. “hat since Lecember 1, 1953, and :i:ecember 19, 1961, down to 
the present time, anc continuing and will continue, defendant corporation has 
made anc use“ countless numbers of devices reflected by satent numbers 
2,651, oS], anc 3,032,429, and has found said inventions to be pratical (sic) 
enc. has used sarze in pursuance of its business. /.11 of which has enhanceca 
the profits of the defendant cornoration in the sum of $10, 900, 009. 


1é, Ylaintiff further alleges that in the course sf his employment 


ne devised, developed and inventec a Fneumatic Processing and Hycrolic (sic) 
ackacvin« of Continous (sic) Filament of Synthetic Yarn described in patent 

file as No. .i -707 of the textile fibers Cepartment of the defendant corporation. 
iné. rnore than three occassions (sic) he offered defendant cornoration a process 
as an improvernent in soeed of >roéuction or costs and quality of yarn, hat 
each of szic offers wes cenied and rejected, “What notwithstanding the denial 
anc. rejecticn ty the cefendant the vlainti, as a inventor is inforrnec that he 
is oblitatedc not to reveal his said inventions to any competitors of defendant 
cozsoration, Plaintiff hes been threatened with lecal action by defendant to 
assicn title t> seid pneumatic invention to the Gefendant, and to relinquish all 
richts and =enefits accuving (sic) therefrom. /nd the vlaintifi says that the 


saic threatene= actions of the iefendant as aforesaid is an 2ttempt to deny to 
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the plaintiff his constitutional and statutory rishis of Freedom of Contrac:, 


Speech and the “Aight to work. /nd plaintiff alleces that the foresoin: invention 


is valued at more than$10,009,090,00, Plaintiff further allezes that cefendan: 
insists that he abandonec all rights to the said inventions ana not to make any 
improvements thereon, 

15. Plaintiff alleses chet where the assizrcent (sic) of 
is cepencdent on continued employment of the employee, anc the letter haste 
wronsiully cischarzed by the employer, there is an actual controversy tetveen 
plaintiff and cefendant as to the application of the "Shon "ight" doctrine 
Secondly, as to the ezztent of defendant;s (sic) liability for its exclus 
cise of use and ownership of saic patents. 

"/HIPRULF ORE, the premises considered, plaintiff prays as follows: 


x 


1. ‘hat the .leintifi t c) anc Seclared to >e the sole 


owner of letters patent numbers 2, 551, 091 and 5, 012, 229, susjec, only, tc 
zicht of the cefencant, 

2. That jucdczement (sic) te entered. directing anc cornellinz defen- 
cant to assicn, transfer ancl convey to plaintiff allits richts, ‘title anc interes: 
in ans to the aforesaid inventions and letters natent, with a shoo rishi allowed 
to the defenJant. 

That judcment te enterec recuiring and directing the defendant 
to account and say cver to plaintiff all monies recieved (sic) vy it in connection 
with or arising out (of) the said inventions and letters patent} exclusive of shoo 


richts, 


4, That vleintiff's exhibits "4." and'=", attached to the orizinal 
com-laint te made a part of the second amended complaint be mace a part 
hereof by reference. 

5. That judoment be entered restraining anc enjoining the defendant 
from: interfering with plaintifi;s (sic) exercise of his ownership and improve- 
caen: of sci invention Cescriced in patent file as No, Ri-707 of the textile 
fiber Gevartrzent of the defendant and from filing application for letters patent 
on said invention. 

$. éné for such other and further relief as to the Sourt may seem 


jus: anc prover. 


/s/ Norvin G. iZaloney, Jz. 


CCUNT LIS 


Plaintiff, Norvin G. Maloney, Jr., further sues 
Ze Nemours & Co., Inc., for unjust enrichment under a 
contract, anc isr second cause of action allezes as follows: 

16. Plaintiff adopts by reference all of the material and pertinent 
allezations appearing in Count Une above. 

wv, Plaintiff alleges that he was gainfully employed es an applica- 


tion Sngineer with General Motors Corporation, when ©.#. Daniels and ©. R. 


Johnson, hich officials of defendant corporation offered plaintiff an opportunity 


to and inéuced him to join the defendant corporation as a Research and evelop- 


ment iongineer. 
ic. That during the more than 15 years which followed plaintiff's en- 
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gacement with the defendant corporation, which enzagement began on November 
5, 1945, plaintiff faithfully and fully devoted his time, enerzy, sxill anc creative 


genius to all assicnments tendered him by defendant corporation. ‘Claintifi ap- 


3%} 


plied himself to his work with ciligence, efficiency and effectiveness in iurther- 


ance of the productive work of defendant corporation, 


oxy 


He designed, he developed, he created and he invented, Yhis work for defencant 
corporation resulted in letters patent Numbered 2, 661, 091 and 3, 013, 429 bein 
issued him by the Government of the United States. 

That each of the foresoing patented inventions has cesulied in a saving 
to defencant corporation of ten cents per pound in produciion cost of packaged 
materials, and defendant corporation is processing anda sellinz hundreds of 
maillions of pounds of materials with savings arising out of the use of said in- 
ventions of plaintiff. 

That defendant corporation has benefites from plaintifi's saia 
inventions and other improvements to the extent of over $25, 000,000.00 accru- 
ing from sales of materials »rocessed thereby. 

IS. Plaintiff avers upon information and belief that th 
corporation, at various times, collected and received various suims of money 
from divers corporations firms and nersons, as iioyalties or license Fees in 
connection with and arisinz out of said letters patent, which said money in 
equity ana good conscience beloncs to the plaintiff, anc the defendant corpora-= 
tion holds the same in trust for the plaintiff as a matter of law. 


20, é.néd the plaintiff says that during his more than 15 years in the 


oe pate ame = 


employ of defendant, he has recieved (sic) only the aggregate sum of $151, 153.37. 


“shat durinz said period the defendant's profits from plaintiff's said inventions 
and letters patent and other improvements is in excess of $25, 000, 000.00. 

Zi. Plaintiff further informs the Court, and alleges that in acdition 
to the foregoing profit of the defendant, the latter has the exclusive use and title 
to plaintiff's inventions and the letters patent issued in pursuance thereof, That 
not only does the defendant enjoy the foregoing, but, it has wrongfully and unlaw- 
fully dischargec the plaintiff, without cause and in an arbitrary and capricious 
manner. “hat notwithstanding the provision of the said contracts of employment 
which provide for termination of service only on mutuality of agreement, the 
defendani notified plaintiff on January 13, 1961, that his services were termin- 
ated on January 13, 1961. 

énd >laintifi says that since his annual selary averaged $10, 000.00, 
hat he was entitlec to know the charges that impelled his discharge and to have 
been given a reasonable opportunity to have met such charges. And that in the 
absence of same he is entitlec in equity and good conscience to continue on de- 
fenden:'s payroll until such time as his employment is legally terminated, 

22, Plaintiff alleges that not only has the defendant breached the con- 
tract in so far as cefendant's oblizations and responsibilities to plaintifi are 
concerned, but, at the same time it seeks to indenture anc. enslave the creative 
procuctivity of the plaintiff, in that the defendant, by letter dated Sebruary 2, 
1962, informed the plaintiff that ell of the covenants proscribing plaintiff's 


activities after terraination would be enforced against the plaintiff by defendant. 


That is to sey that the defendant has considered the contracts of employ- 


ment to be unilateral in operation, and without any bilateral effect. 


WHER ORI, and by reason of the forezoing, plaintiff says that the 
defendant corporation has been unjustly enriched at the expense of the plaintiff 
to the extent of $25, 009,000.00 and in equity and good conscience it is holding 
this sum in trus< for plaintiff as trustee. 

RE, plaintiff demands judgement (sic) against the defendant 
as follows: 

1 Sor $25,000, 000.00 for unjust enrichment at the expense of 
the plaintiff. 

2. é.nd for such other and further relief as to the Court may sezm 
just and equitable. 


/s/ Norvin G. Meloney, Jr. 


CSUN? - SHA 


‘i 


Plaintiff, Norvin CC, Maloney, Jr., further sues, ©, I, LuFont de Nemours 
and Company, Inc., for reinstatment (sic) and carmazes caused by wrongiul dis- 


charce and for third cause of action allezes as follows: 


23. Plaintiff adopts by reference herein all of the material and ser- 


tinent allecations in counts one anc two above. 
24, Plaintifi alleges that heretcfor and on or about the 5th cay of 


November, 1945 and January 9, 1952 the defendant for valuable considerations 


entered into contracts of employment with the plaintiff true copies of ivhich are 


* 


adopted herein as plaintiff's exhibits '4(2)" anc "4(3)", by reference. hatin 
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ame naire Te en ome ot 


contracts 2f employment plaintiff was employed permanen‘ly by the 
jefendant corporation, at salaries mutually agreeable to the parties, 

‘hat in consequence cf the said contracts ci employment the vlaintiff 
performed services for the defendant corporation as < Levelopment engineer, 
Research Snvineer end Research Froject Engineer, contin ously (sic) for more 
than 15 years. 

25. “hat curing the said 15 years, the plaintiff faithfully and dili- 
cently devoted his creative efforts to his various assignrnents in the employ 
of defendant corporation, and as a result thereof effectuated the following in- 
ventions; arnong others; 

Natt én improved apparatus for weight classification, particuly (sic) 
appertus (sic) for the weight clessification of a sucession (sic) of articles moving 
at relatively high speeds, Letters patent were issued thereon to cefendant, as 
assignee, on [ecemter 1, 1953. 

"(E) A device for the production anc handling of filamentary struc- 
sures, anc more particularly to the detection of broken “ilements and like 
defects in runninz yarn lines, Letters natent were issued thereon to cefendent, 
as assignee, on -ecemver 19, 1951. 

"(c)" £ pneumatic processing and hydrolytic packaging of continuous 
filarnent synthetic yarns, No letters patent have been sought by defencan? on 


said invention and plaintiff is denied the right to clear title to his invention. 


26. Plaintiff further alle~es that notwithstandins his achievement 


record as aforesaid the defendant on the 13th Cay of January 1951, wronzgiully 


s 


end unlavfully discharged the plaintiff from its employment anc abandened 


afovesaic. contracts of ernployment, 


Phat at ell times subsequent to said discharge anc abanconment: of the 
aforesaid employment contracts, the olaintiff has held himself in readiness to 
resume his emnloyment anc duties uncer saic employinen: contracts. 

‘That pleintiff has been unable to obtain employ-rent elsewhere Lecause 
romective (sic) exsployers are loth tc engage plaintiff because 22 the pos sibility 


of said prospective ersrloyers becoming involvec in litization with the defencant 


nere,. 


Dleintiff alleses that by reason of tne foregoing together with the 


oF 
v 
oo ) 


said weeonzful discharge and abandonment sy the defencant taat he is enticlec is 


.a72S 


having n wroncfully cischar sec by cefencent; and for damage 


c) ty inactivity, ec. for having become less rnentally acute by 


¢ being in touch with his norrael pursuits; anc for having ween caused 
embrassraent (sic) and ridicule because of his having S0sn GEERT discharced 
cy defencent and for the loss of status in his chosen field of endeavor. 
‘laintif alleces that as a result of the wrongful « cischarse as 
” cf his annual salary of a 009.00, has ceen 
on as an inventor in arees of previous ex- 
defendant from securing eeesioymen with 
other firms engazed in corapetion (sic) with defendant and has ween deniec his 


bonus awards, andi hes teen Cenied. the use of or Vitle to the aforesaic letter 


patent anc invention. 


“THEREFORE, vlaintiff demands judcr.ent as follows: 
> = ~ 
1. That defendant be adjudzed to have Lreachec. enc abandoned the 


said contracts of eranloyment. 

l(a) ‘hat defendant be ordered and compelled to render an accounting 
to ana pay to plaintiff all monies zecieves (sic) by defendant by virtue of <efen~ 
Gantts use of eny and all inventions, processes, ideas create or envolve<. (sic) 
by plaintiff during the period in which plaintiff has teen without employment se- 
cause of the unilateral action of defencant in wrongfully dischariag (sic) plaintiit. 

2. ‘chat plaintiff be compensated for loss of salary, loss of the rignt 
to inven: and other losses sustained by nlaintifi during the period of his wrongful 
Cischarce, and prospectively. 

3. ‘hat nlaintiff heve judgment against the defendant requiring and 
compelling the defendant to assign, transfer and convey t> plaintiff all its rights, 
tle anc interest in anc to the afcresaid inventions and letters patent. 

&. ‘hat plaintiff se adjudgei and declared to te the sole owner oz 
letters patent under No. 2, 661, 994 and No. 3, 015,429, tosether with his other 
inventions, and that vlaintiff be acjucled to have the right to work anc. use any 
knowleaze he may nossess. 

5. That plaintiff have judgment against ceiencant in the sum of 
$25, 000, 099. 00 for dameczes arising out of saic wrongiul cischazrzge ana aban- 
Gonznent of contracts of exaployrment, together with defendant's exclusive use 
of pleintifi’s inventions. 


6. fnd for such other anc further relief as to the Vourt may seers 
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just ana proper. 


/s/ Norvin G. Maloney, Jr. 


a 
’ (JURELE the day of £oril, 1963) 
< 
JUE.Y LEMAND 
Plaintiff demands trial by Jury on all issues in second amenced cor 
' plaint trialable (sic) by Jury. 
/s/ Bing Lavia 
Attorney for slaintiff 
SING CA.VID 
1916 -llth Street, N. vw’. 
Washington, L. C, 
Cc SLurmbia 5-4410 
(Certificate of Service) 
es Flyleaf to Zxhitits 


LLL pi@ene LR Zeno Coxlss ON RES = ONE 


xhibit 4. a 24 nave letter plus enclosure of original copies ailito, 
~ ae E ~ < 


| vexifax, ezc.) of pertinent records of employment and ingonhoe was rmailec 
at the 24th Si. Post Cffice in Philadelphia, Sa. before noon on January 12, 
1962, ‘che letter containing original copies of records that couls be spared 
without civing up last remaining copies in the plaintiff's possession, wes ad- 


dressed to, 


Crawford UH. Greenweli, Sresiaent 
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ZL LUEIONT de Nemours & Co., Inc. 
“Jilmincton 9c, leelaware 
by vecisterec rail, return receipt requested, deliver to acdressee only, “he 
return receist is sicnes with the sicnature of the addressee and is 20st raarked 
“Alcsincton, Lel. Jen. 15, 2:30 FM, 1952, Regist 156020, 
‘. file cony of exhikit 4. was mailea at the same time, Jen, 1z, 1962, to, 
iRocert *, Kennedy 
éitorney General of Us+. 
-fashington, L. o. 


- preservation of the file cony as evidence. 


yes 


ween oF 


(CSTABUSHED OZ 


E. 1. pu Pont pe Nemours & COMPANY 


WILMINGTON 98, DELAWARE 


ENGINEERING OEPARTMENT 


January 13, 1961 


PERSONAL 


Mr. Norvin G. Maloney 
Wilmington, Delaware 


Dear Mr. Maloney: 


Confirming Mr. L. R. Crittendon's discussion with you, we regret 
to advise that we will not have need for your services after 
January 13, 1961. You will receive one month's salary in lieu 
of notice. In addition, you will receive a salary allowance in 
lieu of the three weeks vacation for which you are eligible. 


The Pension and Retirement Plan includes a provision whereby 

an employee leaving the Du Pont Company after at least 15 years 
of continuous service takes with him a right to a future pension, 
with payments to start at age 65, or at age 60, if he has at 
least 30 years of continuous service at the date of his 
termination. 


According to our records you will have qualified’ for a right to 
a deferred pension at the time of your termination. In its 
administration of the Plan, the Board of Benefits and Pensions 
must certify your qualifications and approve the calculation of 
your benefit amount. As soon as this has been done, you will 

be notified by the Pensions amd Benefits Section of the Employee 
Relations Department. This notice will also tell you how to 
apply for the payments when you reach the required age. 


Since the Board meets only once a month, it will be several weeks 
before this is accomplished. If you do not receive your notice 
within three months, please let us know. Also, if you move 
before you receive your notice, you should SNES us immediately 
of your new address. 


Very truly yonrae 


Cc e e t 
ASST. CHIEF ENGINEER 


BETTER THINGS FOR BETTER LIVING ... THROUGH CHEMISTRY 


La2"! 


HORSEMEN, entered into this 5th dey of November, 4. ©, 1945 
by anc between 2. I, LU PONT bs NEMOURS & COluPsANY, a cor poration of 
the Stcte of Lelaware (hereinafter called the "Smployer"), and Norvin ¢. ialoney, 
(nexeinafter callec the "ivaploye"). 


WTENSSS2 22 


e imployer and its several subsidiary and associated 
companies are enzaced in the manufacture or production of chericals and 
mechanical mixtures anc of procucts in or in connection with which chemicals 

se crechenicel mixtures az2 usec, and own or control numerous patented and 
: methods, >rocesses and formule applicable thereto, ana may from 
become engaced in the manufacture or production of other anc 
nt products cr cornm.odities, ani acquire or produce additional methoas, 
processes anc forrnulee (all of which are hereinafter refezrec to as “inventions"), 
waich constitute a very veluakle part of the assets of the -Jrnployer and its sub- 
Sijiary anc asscociatec companies; anc 


: 54.8, in connection with the study of the problems relating to such 
vcenufacture and 2roduction and the discovery, improvernent and perfection of 
inventions, saeny of the wmploy2s of the Smployer, even though not directly 
enceved in such menufacture and production, are by reason of the nature of 
their Juties informed with resvect to such inventions (including the inventions 
of sail suisiciary and associated companies) and are from time to time en- 
azlec tc contribute new inventions or improverments on those already existing; 


mployer and its subsidiary conipanies have »romul- 
“now maintcin a bonus olan, uncer and in accordance with which 
Jescriced as Ses é. bonuses may be and, in the discretion 
e aE are SRIEEES i and granted to 
@ success of said 
com anizs Se theiv inventions or for other Saaees service; and the pros- 
nective benefits to be derived uniter such tonus plan ere en incentive to all 
2 (whether directly oz indirectly encased in the manufacture or pro- 
auction eioveszid) ' to Gevote their enervies as ani when their duties will rer- 
it to the production of new inventions end the improvement and perfection of 
cy existing; anda 


JStERILO, seid Ermploye desires tc enter or to continue in the employ- 
ment (as the case may be) of saic ‘Imployer, and to such exten? as Tay be vose 
Sicle to co-onerate in the improvement cf the inventions of the “Zmployer and/or 
its subsiciary an2 associated. companies and to rarticinate in the benefits of 
Said bonus plan under the conditions thereof; ani 


JH RAAS, said Smopleye Tnaay be transferr 
to one or more of the subsidiary or associated c 
NC, THERE ONS, saic “Zmoloyer anc said ‘sraploye, in con 
emises and of the resnective mutual proiises ani acreement 
aiter set forth, promise anc acree each with the other, as follows: 


STC: Vhat the term. "affiliated companies" shall Lt mngan 
the sutsiliary and associated companies of the Simployer. 

S.SCCNI: That the Irploye shall devote his entire time anc his bese 
efforts, during the period of his emoloy:ment by the Ju moloyer and/or any of its 
affiliated companies, to such duties as may be assicne< to him, enc shall faith- 
fully anc dilizently serve anc endeavor to further the interests of the irployer 
end its affiliated companies curing the >erio2 of his sail e-aploy ment. 


~cIL.L: hat any anc ell improvements and inversions which i+ 
hes conceived or maie, and/or mey Conceive or make, Curin_ the neriod 
Sais employment, relating or in any way an ertainin~ to ox connected with any 
of the raatters which have been or Curint said pe 
of the investication of the ir 
; n - 


in which sail (fmn5 ted commanies has i rv Guring 


2c, 

Saic imployer or its nominee; 
he snall ez:ecu 
strum 22 der to apoly for anv 

States and/or foreicn countries for saic ir:- 
provements or inventions ani in order to as sicn anc convey to ssid oc sloye> oz 
its norsinee the sole ani exclusive right, title anc interes: in and 53 
ments, inventions, applications and patent, 
“OTR Sas 

Sulsequent to the said em 
Secret or conficential information, snowlecce or Gate. of the 
any of its affiliated corszanies (waether or not obtained, acquired or 
by him), unless he shall first secure the written consent of the LOM, 
SIFLH: That saic “moployer shell exp said wmvloye, or continue 
his employment (as the case tay be), at aware or Salary to be <cutually aor 
upon between the warties for such length of tire as shall -¢ troutually acreeal 
» Luvoloyer and sais -Umploye, 


cre at said Zr-ploye's oblication to execute the papers referred 
+o in Farac ‘““hird shall continue beyond the termination of the peiiod of 
ernzloyment with resvect to any anc all improvements or inventions conceived 
or mace by hit: curin~ the period of sail employment, and such obligation snall 
te ins on the assicns, executors, adcrninistrators or othe> legal representa- 


be Findin 


SEVENTH: hat the exnense of applyinz for end obtaining Letters Patent 
on said imerovements and inventions shall be borne entirely by seid Employer 
or its 2ffiliatec companies. 


SIGHWE: Vhis agreerment shall be binding upon anc inure to the benefit 
of the Srmployer, its affiliated companies, anc their respective successors anc 
assigns, 


Saini oa iter od 
7 


2 SRE OF, the parties hereto have siznec this agreement 
in Cuplicate, this 5th day of Novernber, 1945, 


wo. I, oU SONS Oi MEMOIRS & CCIAPANY 


Dent. LNCINSSAING 


~/itness: 
/s/ Lillian ‘3. Sok zy /s/ Gi i. Fead 
L605, SHLor SNGINS ZR 
ltness: 


/$/&. S. Willer, Iz. /s/ Worvin 2. Waloney (S54 L) 
teloye's Signature 


G-166 1-2-06 


Social Security No. 258-214-1917 


EMPLOYES’ AGREEMENT 


THIS AGREEMENT, entered into this 9th day of January ,19 52, 
between E. I. DU PONT DE NEMOURS AND COMPANY, a corporation of the State of Delaware 
(hereinafter called the “Employer’’), and NORVIN GREEN MALONEY 


(hereinafter called the ‘““Employe”’), 


WITNESSETH: 


WHEREAS, the Employer is engaged in the manufacture and sale of chemicals, chemical compo- 
sitions, and related products made therefrom, and in research activities for itself and others; and in all such 
activities utilizes patented and secret methods, processes, apparatus, equipment, formule and information 
which constitute a valuable part of its assets; and ! 


WHEREAS, the Employe, whether or not directly engaged in manufacturing or research activities, 
by reason of the nature of his duties may become informed of such technical information and may be enabled 
to contribute improvements or new inventions; and 


WHEREAS, the Employer now maintains a bonus plan, under which bonuses may, in the discretion 
of its Executive Committee, be awarded to employes who have contributed in an unusual degree to the 
success of the Employer by their inventions; 


NOW, THEREFORE, in consideration of and as part of the terms of the employment or continuation 
of employment (as the case may be) of the Employe by the Employer, at a wage or salary and for such 
length of time as shall be mutually agreeable, it is agreed as follows: 


1. Any and all improvements and inventions conceived or made by the Employe during the period 
of his said employment, relating in any way to the activities or business of the Employer, shall be disclosed 
promptly to the Employer and shall be the sole and exclusive property of the Employer or its nominee; 
and whenever requested so to do by the Employer, the Employe shall execute any and all applications, assign- 
ments and other instruments which the Employer shall deem necessary in order to apply for and obtain 
Letters Patent of the United States and foreign countries covering said improvements or inventions and 
in order to assign and convey to the Employer or its nominee the sole and exclusive right, title and interest 
therein. These obligations shall continue beyond the termination of the period of employment with respect 
to improvements or inventions conceived or made by the Employe during the period of said employment, 
and shall be binding upon his assigns, executors, administrators or other legal representatives. 


2. Except as required in his duties to the Employer, the Employe shall not disclose or use at any time, 
either during or subsequent to the said employment, any secret or confidential information of the Employer 
(whether or not developed by the Employe), unless he shall first secure the Employer's written consent. 


IN WITNESS WHEREOF, the parties have signed this agreement in duplicate as of the date written above. 


E. I. DUPONT DE NEMOURS AND COMPANY 
ey eee 


> PERSONNEL SUPERVISOR, ENGGe pepr. 
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SUTRISIT 4-4" 
—— 


2325 Pennsylvania +.venue 
Vfilmington 5, 
Delaware 


ssecerber 12th, 1951. 


2,1, gu Font de Nernours % Commany 
> sa, Ireenwalt 

Fresiaent 

Wilscingeton, 


welawere. 


Gentlemens 


cn Friday the 13th of January 1961 my employment with Du Font 

reg terreinazes. in an arruvt and unusual manner. fiter 15 years of service at 
nenical Levelonment Latoratory (November 5th, 1945), during which 

eceived over half a Gozen raises (that aporoximetely doubled my pay), 


onus awerds and was civen the title '"Research Froject wngineer", Iwas 
celled in et llam. told I woul be terminated that day and at 2 p.m. was civen 
2 check for salary to dete, plus one month salary in lieu cf notice and three 
“weeks vacation pay. 
c.i. Daniels handed me the checx and a letter stating "we ve- 
eret to advise that we will not have need for your services after January 1zth, 
1961". I joined the Du Pont Co, at his invitation, he hired me, approved every 
reise anc, .ersonally, hanced sae a conus anc a letter advancing rae to 
"esoacvcha Sroject Engineer" - with an explanation that there were two cata- 
sories in this title - Administrative and Sechnical - mine was Technical. 
‘Shere was no limit to my salary but there was only one hizher title 'Senior 
Research ..nsincer". 


LThad téen warnec. <n November 29th, 1960 I was called into 
1.7. Crigtenden's office. He startec cut telling me the Vezxtile Fibers Lept. 
hac decided not to sunnozt me or Go any work on my ideas embodied in patent 
file (2-797. inally, he said 'what we are getting around to is we think it is 
in your sest interest to seek ex.ployment elsewhere". imy answer was that I 
vould. not voluntarily leeve the Lu Pont Company. That Iwas 54 years of aze, 
was hires 2t their invitation end could prove that I had justified ry pay 10 times 
over in sevings to Du Pont. Mr. Crittenceé replied that my work was not satis- 
factory anc. I askel hima te nazne 2 snecific instance where my technical perfor- 


raance «vas unsatisfactory. “le admitted he could not, Lut he insistec that 1 
was unsatisfactory in that I dic not get alonz wa people. That Ttended to 
refer to what "I did" rather than what "we cis “het I did not work well in 
atrows, “hat Iwas tooincepencent, I rex ince ad ivz. 2 enSen that IThaca 
teen hired for «sy creativity, experience and judgement es an /pplied 
Pesearch anc Levelopment incineer" ans there were some very valuacle 
patent richts involved where the res onsivility of determininz who is the in- 
ventor is at stake, That I had not hesitated to hold to technical orinions when 
I thought Iwas right anc. that I dic not know of a single instance where ees 
had Germonstrated Iwas wrong on any technicel opinion that I have clfered cur- 
ing my 15 years with Cu Font. I agreed there had teen a grea: deal of rmis- 
understan¢inz and ry objecting wrong decisions made by my rmanacement in 
full knowlecge that I disacreed with them. Icitec szecific peer 

of ther known to Mz. Crittenden f:ora Jirect association a the time o 
occurrec, Such as: 


ib 'Erilce wire weldinz". 


race “Jechanigue, %* %* *% 


at 
o 


Pa wy?: 


he "s.citate: 


wy 19 nme, atl Ke 
The Test! . 2. 


wo 


V.easurement of recoil of the mccel 40 aute-loaJing shot un, 


ae ose ae 


Peicghing', 4 4s 


Yeo os 


Me re os 


2 steel usecina larver ciarcter 


bobbin (_12T vs. 


9. tests to destruction on the larse teams on which we 
shio 1,109 Ibs. of nylon tire cora, * * % 


10. In WVarch 1955 Iwas transferrec. frozn the “esearch Crows at 
iWiLto MEL SielG assiznment et Sarothers Laboratory, on loan to the *extilz 


. > - = . , 
* “ibers Lenartment. 4 rapid succession of vericc nroblems anc assignments 
cave ine @ broad. view of syntnetic filer engineering objectives. Levelopzment 


of <canvufeciurine methods for sheath core spinnerets, Cite & coordination. 
‘Sffect of s7eed control veriation on deniex control (0.153 on all drives over the 
se rence wes unwarzantec). High pressure measurerent of molen 


= y5en filazcent countinz methods. Coupled spin-craw (2 staze C). 


a rotating systems, ~raverse guile systems. Square ana drawivister 


Improves. textile yarn mackazes. Zero tension packacing methods. 


-nackace. Causes oi barre (rheology of high polymers 


2 
Eich helix drewtvistet 
yas not rentioned ot this tire). 


- 
- ste ste Xe 
ne In January 1957, i was “ransferrea on loan to the Industrial 
mrolucts Research Lecoratory (IP RL) of the Textile Fibers Department, 
%e 3% 3% 
"let spoitine" of nylon tires was the provleva, ** * 
a oR 
lz. re raent Detector", patent pronosa. RE-515, awell 
cocumentes. exazanle of an etternpt to shift crecic beck to the ones who failec. 
che Fatent /ttorney chose not to go along end my name appears as the sole 
iaventor. 
a ok Ae 
p77sec Use of a Sneurmatic Cystern in Spinning end Lrawinz 
or Sana on 2% dees te eotasion nS T 4 4 
‘ingineering Lepartn.ent. ~ugcestion Mo. 6-101, 
17, re-nuzibesed 9-2227. * * * 
m "0797 - Continusus Drocess - Ssinning, raving, Fackaging” 
“ eel ow Sek. 


is tne Uextile Yibers 1 enartiment ratent “ile on my invention and reduction to 


sractice of a nev meton of soinnins continucus synthetic fibe> with pneumatic 


trang sort and crewing of the yearn followes 3 conaensation of the cas (steam) 
to a lisuic (wvater) so iat 2 piddlec. packaze of relaz:ed ana equilitreted yarn 
can be produces. at hich sneet aac low cose in an autorietic strinu-up system. 


I arm enclosin: cozies of my records that I believe you will fin<. 
convincin:. I sincerely hoge they will not prove embarzrassins: to you or Siher 
responsizle honest anc sincere cnembers of Micher Menacement of the u Font 
Sorpeny. Ihave reason to believe there eve some who vill be more than jusi 


embarrassed. There are some s2rembers of the uu Dont Encineering Oepartment 
and Cextile Fibers i erartment who are of the opinion the: they have succeeded 

in confiscating wy records. “/hen they learn that Lhave supplied. you with acdi- 
tional cozies they are going to ce very unhassy. Mow far they will zo >evonc thes, 
I arefez to try end srepere for rather than guess. 


ILtolé ©. . Laniels, V.... Haedvich, -rura Zlace ana L,-.. 
that I would not run, 


5 


Shey clowincly offered to help find me another job somewhere 
else, £11 they needed -vas my sicnature on en acplication for mmployzent with 
another cormeny anc it would te grounds for "'cisroissel for cause", I refusec 
and told ther: Ivvould play the cavis Lhave, shat, in my odinion, I azn holding 
all aces, 

‘“ruro 2lake handed we toste: of che Patent Acreemen* tha: 

I sizned when I was employed in Noveime : 1 proceeded to celiver a 
ecture on his hone that I would live uz to the contvact thet Lhad signea, 1 heare 
hiva out and assured hic. I had every intention of living up to my sice of that c 
sract. Jniladded, "I expect the £u 3: ont Company to co the same". 

state avain what Ltold ia Pont's 22 


"£ Contract ¢ 
equal value mus: : 5 You cannot hols 2 rian to a contract 
you can .v ove th exchan-e. / contract cannot be used to defrau, 
In this contract ; Ls inn vy patent rights co “ne ; u Font Company. 
“ney in turn agre lov me, If anyone ever rece , that dollavy Inever 
Fit. If the Lu Sont Com-nany chooses ts terminate my employment when 
patent richts are in cuestion, the :.u ont Sompeny -notI-willte 
“this contracc,"' 


Po 
- 


"T'do not concece the Lu Tont Cor: nany the ; cervain- 
employment without cause and retainin: « 


wlhe inventor y lew to Show cue 
Cilicence in the develoni:ent of an invention en— the nrowot reparation anc 
filin: of a patent anolicetion. I iully intend to Vo this, preteracly within the 
Su Font Company, but if my employment is terminated. I will continue as an 


“aent of a sneumatic mrocess for manufacture of continuous filament yarn wnere- 


ever I can find beackin3; anc suport." 


on Monday, Januasy 1th,19S1, the first working day following 
ray exit interview with Kent Marlin I made two ‘phone calls. at about $ a.m. 


Sirst I 'shoned. Ment i..arlin anc requested an 


S- 


to three questions 


lL m That catagory cid the ngineeving } epartment choose when 
they terminated my services? “he lexer that 2.5, Daniels handed me con- 
eines no statement es to why I was laid off." Kent immediately answered, 
“UOhis vas not a lay cli". es Ifired? No! "You were terminated anc. the 
on written on your r2cori is. No suitacle work available - unsatisfactory 


Trees 
_ 
ere 


R) 


° “Please sens ine a list of the catazsries and their definitions 
as they are used in the Lu Pont Company?" 


° How will the iu Dont Company answer the typical question asec 
uy all creszective emnloye: " Soule you rehire" 


“ent ivarlin requested time to take these three questions up 

with hither management. 4% 4 pm he called back anc said I would receive 
notuinz further in writing anc. that the answer to my thirc question - woul 
you rehire? «vas “yes' in that I am tec chnically elicitle for rehiring. I ans- 

°, “then I ax: ceine black listed in the + EOE Sompany but not outside 

Ze answered, "J ont use that cirty word.' 

ivy secon2 'phone call on Monday morning, January 16th, 1951, 
was tc Reade Y. Vornson. I stated lwished to maxe a formal legal a> saitene 
sion for exmnlovraent with the Vextile Fibers tepartraent of the Lu Font Company. 
I explainec my 15 year yloye status, my terrination without cause, no sepe- 
ration pay, Satent + File - -707 and zave Or, £rthur V.cSeorge as a reference 
en: one of may Sunerviscrs who coul=, a¢vise him of the situation, #.¢ about 4 or: 
iéx, Uorsoson called back. He assurec me that Iwas eligitle for rehiring tut 
“iret he had been atvised there ~yas no job available for me at that time, te re- 
stated his ocinion expressec in cur morning conversation that there was no reason 
s2 Gill out another employraent blenk., “hat he would make a record of my avail- 
avility end notify me if end when 2 job opening was available. I assured Mx, 
. orspson that I would be waiting ana that I would not accent or seek employment 
elsewhere until the status of tov patent richts had been cecidec in a Court of Law, 


e and now apcly for employraent with the .cu Font 


I ds noticoncede the iu Pont Corspany the privileze of termin- 
ating icy services in t.e manner usec in my case. I concece without question 
“u! = ont!s rich: to Hire an eraployee for cause without senaration pay, but I be- 
lieve Lam. Sue icy pay up until I are fires for cause oz I arn laid off with sep- 
are pay. Lhereby notify the 2.1. Gu Font ce Nemours *%: Company of 
Wik nocon we : = Sion of their failure to comcly with their own regulations 

2 State of Lelaware in the attempted 


texmmination of my ermploymeni, I believe there is evidence of Misieasance 
and inalfeasance in mployee “elations an’. Corzoraie Management, I believe 
there is evidence of intent to defraud an erczcloyee of his legal richis. 


This letter is not complete. “he recorc will continue ts te re- 


cored anc I will continue to Gefend iny lecal rights as an ¢-raerican Citizen, 
Those I willte acle to continue as 2 faithiul ou Pont -umnloyee. 


In closins my effsrts as this tire to rzeet a one year ceadline 
for continuity of service in the Lu Front Company, I will make just ww acci- 
tional briei statements. 


I Go not concede the »rivileze of ignorance ts amy man althouch 
Iam fully aware of the icnorance that exisis. Isnorance isino Gefense uncer 
che Law. My supervision is responsible for inforrcing you of these facts. 


idaybe they cid. 


Lelinauency of Youth is an every<ay ther 


ase can be justizies as an excuse in the age ole batt 

vs, the Law of the Land." ‘Sven thouvh you may think you ave bic enouch anc 
Si.art enouch to cet away with it, I believe you realize chatiin the enc the 
Dont Comrany will be the victim if it vlaces the Lav of the Cald above i 

of the Land. 


eo ~ 


I believe that Iam still a loyal anc lezal employee of the wu F 
Sovanany as lwrite this. My termination on January 13th, 1961, was not lez 
I celieve it vas an illegal act - a consviracy of certain iadivicualy in the m 
azement of the iu Front Sorrany to roo me of my vichts as a Lu Font .- 
and Patent “ichts as an /.rnericen Citizen, 


co... Leniels narting words were " 


= 4 a) BY aber LIN ote) 
moO aneac. aNu Wriee vd wne 


Loar of <irectors, “hey will only senc your letter tack ts me for hanJlins." 
Sincerely, 


/s/ Nozvin 2. ieloney 


Sou 


E. I. pu Pont pE Nemours & COMPANY 


INCORPORATES 


WILMINGTON 98, DELAWARE 


EMPLOYEE RELATIONS DEPARTMENT February 2, 1962 


Mr. Norvin G. Maloney 
2325 Pennsylvania Avenue 
Wilmington, Delaware 


Dear Mr. Maloney: 


Your letter of December 12, 1961, addressed to 
Mr. C. H. Greenewalt has been referred to us for attention and reply. 


Unfortunately, occasions sometimes arise when an employer 
finds it desirable for good and sufficient reason to conclude that 
an employee's services should be terminated. In your case the 
decision to terminate was reached only after the most careful review 
of your performance with this company and with full knowledge of 
those aspects of your service to which you refer. We see no basis 
for a reversal of that decision and know of no opening in the company 
where your services could be used to mutual advantage at this time. 


Your letter raises a point of concern to us -- namely, 
that when you left our employ you took with you copies of records 
which are cearly company property and, accordingly, should be returned. 
As you mentioned in your letter, you were furnished at the time of your 
termination with'a copy of the Employment Agreement, signed by you in 
1945, and your attention was called to the obligations that it con- 
tained. It requires continuing secrecy on your part as to company 
matters and obligates you to assign any improvements and inventions 
made you during the period of your employment to this company. 
This is a formal undertaking on your part which you entered into in 
consideration for your employment and, as you may recall, it included 
the acknowledgment that “obligations continue beyond the termination 
of the period of the said employment." Quite naturally, we would 
expect you to live up to every term of that contract and no rights 
in any such improvement or invention would accrue to you unless a 
release is obtained by you from this company. 


In connection with the continuous process of spinning, 
drawing and packaging to which you refer, your statements have been 
reviewed in detail with our Textile Fibers Department and Engineering 
Department and it has been determined that your proposal was considered, 
found largely anticipated by prior art and then dropped because of 
lack of interest. 


I can assure you that this entire matter has received 
our most careful consideration. 


Very truly yours, 
PERSONNEL D. ION 


GE. kaw 


PBL: tmw P. B. Lewis, Manager 


BETTER THINGS FOR BETTER LIVING .. . THROUGH CHEMISTRY 


CSSCIND Ziv NLL OSL 


ay Lt INS 


“the cormplaint fails to state 2 clair upon which relief can be 


cranted, 


Secon<. iefense 


1. Defendant cenies the avermenis in paragraph 1 of the secona 
amenced corcplaince. 

2. Defendant adraits the averments in naracraph 2 of che second 
amences cormnlein:e 

3. = efencant is without knowledge or Snfaseasion sufficient 2o form 
a kelief as to the truth of the avermenis in paragraph 2 of the secon aznendea 
corpleint, ex:cem: that it acimits that plaintiff is 2 citizen oi the United States 


anc. 2 resicent of the Stet) cf Lelavvare. 


2 renufacturer of certain chemical 


4, Lefencant ac: 


sroducts, and states that the remaininz avezments of raragjzaph + 


ar.ended covanlaint are too ambiguous and vague to yermnit an answer “ne 


anc, therefore, defendant states it is without knowledce or information suiti- 
cient to form a belief as to the truth cf such evermencs. 


5. Lefendant is -vithout knowledze or information sufficient to 


form a belief as to the truth of the averznents in paragrapa 5 of the secons 


“~ 
J 


Sig aml ae rence ne ame oak 


azaenidec complaint. 
Defendant is without knewledze or inforvaation sufficient to form 


to the truth of the averrients conteined in the first sentence of para- 


2s 


of the second ainended complaint. *efendant denies the everraents in 


wlS 


she second sentence of naracraph 5 of the second amendei complaint. bLeien- 
as acroits t plaintifi end defendant entered into the written agreement 
1945, which is made a part of the second amended cx 
? 


sy reference. Wefendant ce employ- 


s rT Af 2 


rnent," and states thet the saic acxreement sneaks for itself. Mefendan: aenies 


the averreents in the first sentence of the second para 


the secon. a.nendec plaint, excedt that it admits the: plaintiff's classifica- 


7 


tion wes chanve.. frorm his initial classification of lvachine Cevelopment .ncgineer 


Tieseareh nctinzer some time after his initial emoloyment, anc. that he was 


latex mrsznote. to the classification of & ¢ onvinee --eiendant 


we oe 


s that nlaintiff was essizned to work on various projects of ceiendant 


oe 
In furthez response to the averments in this sentence, defencant 
avers that olaintiff was eventually reclassified irom Research Project Sngineer 


to Levelonment Froject Invineer, then to Research ..ngineer, anc. finally to 


evelopinen: Encineez. Defendant denies the averments in the second sentence 
of the second > : £ ‘raph 6 of the second amendec comnplaini, ex- 
~vithout knowledze or information sufficient to form a belief as 
averment that plaintiff devoted his best skill anc <alent in 


cant's business with respect to the assignments mentione: 


Z 
A 


in the previous sentence of this said parazravh $, | efencant denies the aver 


ments in the lest s 


23, 


excent that it adraits that vlaintiif i 


f articles, for which United States 


issuec. on -ecer-ber 1, 1953, Wefencant s~ 


averrnent in paragraph $ of the secon’ arenes comzlaint, 


ments therein which cefencant hes s7eci fically admictec 


sea, 


nleaced to, 


7. Lefencent Senies the aver «ents in the firs: sentens 


gzaph 7 of the second amended comlaint, excent that it admits encex 
the wvitten ac cnent of January 3, 

= 0 a on, % fas T aft ~ "e fen ste 0%, fe te! 
amenies complaint ty reference, | ac tes that ta 


ls, 


szeaxs fov itseli, :cefencant avers, however, tha: there 


118 Ce. 


fifth" 


Gant acc 
dant followine the execution 
inventec. a cevice known as 2 
without inowleccze ov informaticn sufficient to form a 


the rermainin= averroents in the the Secone 


ve 


Seon-cnt 


avnended comolaint, Lefendant admits the averments in the Hrst three so 


of the secons naragraph of naragrapa 2 of the second ar 2 comolain:, ex 


Seacent No. 3,013,429 & 


co 


2O2, Morvin G. Veloney, Jr., Tilmington, CDel., 


assicnor to =. LL du Font de Ner:ours ena Cor:pany, “/ilmington, Lel., a 


y 


corporation of Delaware. " efendant adraits the averments in the last sen- 


sence of varagraph © of the seconc ar-enced cocaplaint, except it specifically 


+ 


Senies the averzent or any suggestion that defendant ebanconed any agreement 
or contract with plaintiff 

fenédant admits the av ~ the : three sentences of 
‘araccanhn Y of the secons amended complaint, e:cepé that defendant is with- 
out xnowledze or informetion sufficient: to form 2 belief as to the truth of the 
averments the: the device described in = ‘raph 9 of the second amended 


cormpleint was in fect an "invention" and that plaintiff com: pleted his alleced 
“invencion't on Lucus: 29, 1959. Lefensant denizs ne averments in the lest 
sentence of sarazrach : second amended complain: 

© efendant Cenies the averments in 2aracr ~zaih 10 of the se econd 


acneniei cozenleint, except thet defenlant acm sits that a letter cated January 


Ii, 1961, from ©. ‘2. i aniels to ir. Morvin G. ivaloney, which letter is s mace 


3 


cone. az.endes coranlain: ty zeference, was celiverea 
sant further avers that the said letter speais 
itseli, 
i. Sefencan: cenies the aver=nents in paracraph ll of the second 
amenced complaint. 


1. “efencant “ne averiments in paracraph 12 of the second 


acnendeé complaint. 


13. Defendant Jenies the averrents in paragraph 12 of the second 


amended cornplaint. 
14. Tefencent admits the averraents in the first sentence of »area- 


«raph 14 of the second amenied complaint, except that it is without knowledge 


or inf-rvnation sufficient to force 2 belief as to the truth of the averment chat 


27. : 


the alleved Cevice ov process cescrized in this sentence was in fact an ‘'in- 
vention, '' Defendant cenies the remaininz evermenis of pavactraoh 14 of the 
second arnended complaint, excent that it admits that plainciff swimittes to 


ey) 


defendant the allezed process referred te in saic parasraph, which sroces 


plaintiff has characterized in the second armendec. complaini as 


an "izaprovernent in speed of production or costs anc quelity of ya 
éefendant avers further that vlaintifi’s sblications to defendant on account of 
, 


s allesed inventions are set forth exclusively in the written azreements of 


Novernber 5, 1945, and Janvery 9, 1952, which are made wart of the seconc 


amended comolaint by reference, and which ecreerments speak for thexselves, 
Lb. Lefencant is not oblice® to resscnd to the lezel conclusicns sev 
forth in parazraph 15 of the second amencel complaint. \leintiti's averments, 


in paragzaon 15 are too vacue and ambiguous to nermic an ens.ver 


anc, therefore, they are deniec in their entirety. 
Lefencant denies that nleintifi is entitlec to any of the relies 
prayed for in count one of the seconé amenced complaint, or => amy other v< 


15. efendant aciovts anc incorporates by zeference all of its ans- 


wers set forth in yaracraph 1-15 above, to the extent cnat nlaintitits allevacions 


we. 


in count one of the second amended. complaint are inccrporated by reference 
ints count two of the second amended complaint, 

%. Lefendant is without information or knowledge sufficient to 
form. a belief as to the truth of the averrnents in paragraph 17 of the second 
amended comolaint, except that defendan: avers that plaintiff was initially 


>» 


exc-ployed by defendant as a iv:achine Levelopment ngineer. 
ib. = efencant denies the averments in the first paraz 
~zanh 12 of che second amended cornplaint, except that it admits that plaintif 
becan his employment with defenden: on Noveraber 5, 1945, and that plaintiff's 
wort: for Gefencent resulie: in the issuance to plaintiff of Letters Patent Nos. 
2, 061, O91 and 3,012,429, Lefiencant cenies each anc every averment in tne 
secon ane third varecraphs of »aragranh IC of the second amended complain:. 
Ge ~ efencant denies the averrnents in parazraph 19 of the seconc 
arcendec. complaint. 
1 


29. x ncant denies the averments in naragranh 20 of the second 


‘- 


mended complaint, ang further avers that plaintiff's agcregate compens ation 
Guring his period cf employment by cefendant was $152, 093.53. 
21. tefencent Cenies the averments in paragraph 21 of the second 
amended comolaint, except that it admits that it has the exclusive use and 


title to plaintiff's alle-ed inventions zeferre< to in the said peracgraoh 2] anc 


the letters natent issued with reszect tc those inventions, and defendant fur- 


ther educits that it notified plaintiff on January 12, 1961, that his services 


were terminatec on that date. In further response, cefendent avers that 


nlaintiff was informed sy emvoloyees of defendant of his impending termination 
some time prior to January 15, 19$1, Sefendant specifically cenies that plain- 
tiif is entitled, on any basis, to continue on defendant's payroll, or to any 
other relief, 

22. Wefencant denies the avervnents in paracraph 22 of the seccn= 
amended complaint, except that it admits sencinz a letter catea *ebruary 2, 
1952, to plaintiff, in which plaintiff's attention was called to the provisions of 
the Employees! /.creements mace part of the second am ened complain‘ by 
reference. 

Defendant denies that cefendant has been unjustly enriches in 
any amount at the expense of plaintiff and denies ‘ha: it is holding any sur. in 
trust for plaintiff. + efendent further denies that :laintifi is entizlei to any 
micney juagment or other relief under ccunt twe of the secone ammenied com- 
laint. 

25.  elencant alonts anc incorporates by reference all of its ens- 
wers set forth in paragraphs 1-22 above, to the extent that nlaintifi's alleca- 
tions in counts one anc two of the second amended cormplaint are incorssrate< 
by reference into count three of che secona amended complain:. 

24, efendan: denies the avezmenis in the first paracrach of zare- 
craph 24 of the second amended complaint, except it admits that plaintifi and 


defendant entere< into the written agreerments of November 5, 1945, anc Jan- 


uary 9, 1952, which are made part of the seconi amendec. complaint by ref- 


erence, iefencant further avers that the said acreemenis are sunzcrted > 


acequate anc sufficient consideration, Lefendan: denies the averments in the 


second parazraph of parecraph 24 of the second arnended complaint, except 4 
it adisits that laintiffi was employed by cefendant continususly for moze then 
fifteen years in various enzineerinz classifications. 


25. Lefendant denies the everments in parazranh 25 of the second 


47, 


arnended comnlaint, excent that it admits that letters paten: were issued to 
cefendan:, 2s assiznee, on Lecerber 1, 1953, for en invention known es an ; 
Lnparatus For Weicht Classification; that letters patent were issued to cefen- 
dant, as assicnee, on ~ecerber 19, 1961, for an invention known as a Droken 
Filament Detector; and that plaintiff succested tc defendant a system for >neu- 
matic processing and hycrolytic packazinz of continuous filasnent synthetic 
yarns, for which defendant has not sought letters patent anc full title to which 
is in defendant. 

25, Lefenclant denies the avers:ents in the first oarazraph of vare- 
eranh 26 of the second amended complaint, ‘efendant is without knowledge or 
information sufficient to forr: a velief as to the truth of the remaining aver- 
rents in paragrech 26 cf the second amended comelain«. 

Z7. Lefendant denies the averments in parazraph 27 of the secona 
amended complaint, and in further resoonse avers that plaintiff is not entitles 
to Gamaces for any reason whatsoever. 

e 


ce Defendant denies the averments in paracranh 20 of the seconc 


anmende= complaint, excent that it admits that plaintiff has no vight to the title 


to or use of the letters patent anv allexed invention listel in saragrach 25 of 


the satent enc ellezec. invention listes in paragraph 25 of the second amended 


cozplaint, 
Lefendant cenies that plainviff is entitles to any money judgment, 


accounting, ov other equitasle velief under any of the counts cf the second 


amended cormplaint, and, insteac, avers that jucgment shoul: be enterec. for 


defendan: on all counts of che secona amended corr plain:. 


Unéex the exoress terms of the reerrents of November 


5, 1945, and January $, 1952, which are made part of the secons. amnenied cox 
erence, anc uncez the applicable law apart irem those express pro- 


visions, cefencant is entitled to, anc is vested with, full title, possession, 


h: cf use of any and all patents, inventions, or izaprovements 


conceived, worked. on, ov cerfected by nlaintiff curing the course of his em- 


ra) 


nloyinent by Gefendant, including all the patents anc allege ecdinveniisons liste 


ox Gescricec in the secon. amence. complaint. 


Fourth Defense 


Lefendent is enti:lec at least to "shop richts" in all allegec in- 
ventions referred. to in the second amended coranlaint. Pleintilf is thus no: 
entitlec. t> recover any alle 


ed profits which have been or may be cerived by 


Gefencant from its own use of plaintiff's alleced inventions. : 


Ssi- 


Filed July 25, 1955 


mea seers 


apm ene et ts eee nh or ; ee 
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“he vlaindfi herein, Norvin <. ivaloney, Sima - 


Hint Wavidc, vesrectiully mc 


it 


that the nleasinzs, affia 


arendes. complain: anc rrace pare i 


= 


2s tS 


(Seztificate of Tervice) 


“7s = Tey Tar 42 

Tiled July 25, 1952 
MNozvin S. inalsoney, 
lL. Se has mec2 


ic) 
cS 


ootein eu:zployment at th 


Bre 
pes 


ect to count thee o 


ot 


Sy nis + ccomney. 


ves the Court to vrant susemary judgment for ° 
She secone excended cozpleint fcr the reason 
‘sleintifZ, anc the e:chibits attached to the secone 
nereol, show that there is no genuine issue 


eny c.ateriel fact icv the veascns set forth in 


the attachec 


Pavia 


[s/ wine 


Por cnite? FoR SLAINVIeS 
IS1S -lith Sireet, N. ty. 


LAM Cavit 


Je., Jlaimtizl, cesoses ens. says: 
anc is continuing ts n.ace a 4 


no living 


ssing this action in a court of 


> and in the 


arevewles 


fom mom SOR 
2ovY OVEF salsreen years. 
law 


Cpe 


3 exense 


cniant avers that slaintiZi!s em loyz.ent 


Ja 


Cic.s> 


ten te 
PLOLAL2'£ 
8 


Sleins 


e = : 


ul cischar 


anc. hic ellecec caniaces for wronzt 


ence with aovlicai 


uekencant rays that the seccn_ aznended com- 


) 


that juccyaent herein te entered fir Cefencant, with 


: e a! = ; 
eee NeyS 2Or 1. erence 


Z. te has refused. to seek employment in other areas of technolosy 


resi-.ence and home anc. has Leen advised that he 


is within his lecal > wand the nvivilece of workinzy in the technical 


azeas in which he hes ezzperience. 

3. He anc anyone wh> hires hia are threatened with legal prosecu- 
tion if he is emclsoyed to wor: on research and development that are in any way 
@ crntinuation of tne technical catecories in which he gained experience while 


sae : - “= Coce os. = 
worwins fifteen years fcr ae Sez 


®' 


ncant, They claim: in a broac sense that tis 


asses their secrets, without snecification. 


ip 
. 


‘The Gefendant cornoration is currently litigating ana seexing co 
Pip 


seevent 2 forsmner ernmployee from workinz for another corporation in the same 
technical ares in which he was admittedly very successiul while working for 
enient. ilu sont vs. /rnerican “stash and Sirsch, 


Pe ne Cefenaan: does sear to case its case on the fact that 


with Lu |. ont anc therefcre acanionec his contract with his 


evvvloyer. iu Sont's case is cased zsch's pessession of their allez 


secrets, nis plaintiff refusec tc abandon his contract ani the defendant ao- 
ears to still telieve that he can be legally prosecutec for violation sf a con- 


tract which Shey chose ts abendacn. 
Oo. ~ae principle that 'those who seek ecuity must do equity" as- 
wequisite in this case. The vasic mechanism was recocnized 


cenl anc exsressec in the final paracraph of his opinion cenyinz 


the Gefenients raction to Cisiaiss this complaint. Judse Youncdahl wrote: 


"If in the rreantizne the defendant weve to take the plaintiff bac™ into 
its employ, or is such reinstatement were orcered after the ee 
then the issue as tc the patents (sic) rizhts would disappear. 


7. é, normal requirement ior employ-nent in research ani 
sent is a contract to assivn all patent vichts to the erployer. 
this plaintiff sicns another employment contract he becornes the servent of two 


raastezs anc very probably couls lecally cefenc his patent xights only with the 


“ 


‘pexrmission of his secon¢. or current er:ployer. 


nas been acvisec iy tws patent attorneys in the 


: elaware that he will not be accepte oyment in this state by 2 


£ 


“etative ernoolyez (sic) because, infully (sic) expressed it, 


all, no one would knowingly see: a law s 


ment that could. jeonardize his equitable »ositicn in this case even thouch the 
deiencan: nas three times siznifie: their absciute ani unecuivecal asandonrent 
of our contxact, 

Sivst, .sroolsyraent terminstion, mrcary aisvcissal with 
Jenuavy 13, 1921. 

Ceconu, their letter dated Sezruar Zz soxhibic =. 

“hirc, Lefencants énsvrer ts the Cecond “mended Complaint, Count 
three snecitically suinz for reinstatercen: on orcer of this © jure. 

laintizi believes a Le 
“ainst the olaintifi anc his pros: 


tiel to his fucure eraployiment in technical areas 


Unitec States (district Court 
fox the Listrict of Columbia 


(JUSLT the 20th day of July, 1963) 


Files Luc. 7, 1963 


£S3ICAVIT SF L, REY CRIDTENL ON 


IS SUS Pon TIO Daw SSIZIoN 


~ ee ee ee 
POPLAINVIZS'S wiclIoON 
Vé2Y TISGIMENY 


Ztate of Lelaware ) 
) ss? 
Tounsy of Mew Castle ) 
i, lL, DAY OSRILSUEND ON, being first culy sworn, state that the follow- 
inc facts are true to my knewledze: 


fa 


1. I ara presently Lirector of .nzineerinz -sevelopiment in the 


‘3. I. Gu Font de Nerours and Cospany (hereinafter referred to as "Lu Pont"), 
Prior to iMey 13, 1952, for S$ years, I-vas -irector of the IVechanical + evelop- 


ment Laboratery of the inzineering Lenartrzent of -u ont, JI am meakinz this 
eifisavit in sus port of che defencant's opposition to the plaintiff's motion for 


sucomary jucciment, 


ae 2rom date of his eraployment until March 21, 1951, Iwas cen- 


erally farcilie: with work conducted by plaintiff; from March 21, 1951, to 


January 12, 1961, slaintiff worked under my zeneral suvervision anc I was 


thorouzhly familiar with his work a: all times, 

3. “he plaintiff was hired in 1945. For 

plaintiff did satisfactory work; however, in lazer years, sarticularly becinninz 
in about 1950, his work fell off bacly, and from that time until he was termi- 
nated his work was unsatisfactory. 

a “ti : ¢lis a copy of a Ferscnnel s.nsraisal 
report relating to plaintiff which is dated ay 20, 1959. ~ne report was dis- 
cussed at lenzih with vlaintiff, “his report also was reviewed by me, anc I 
ciscussed it with other persons who had knowlecce of plaintiff's WODKe 
, 


basis cf those conversations, as well as ry personal knowlec.-e, I concuzre< 


fully in the report anc the Ziscussion attached thereto. Iwas convinced thes 


very and unless substantially izsorsvec would 


plaintiff's worl: was unsatisfac 
not justify his continuei employrment ty Cu Font. At this time I tola slaintizs 


that Thac reac this venort, that I had ciscusses it with hi uncowisicon, anz 


< 


that his work would have to improve to continue w 


5 0 


5. In spite of vlaintiff's nsor nerfcrs.ence over an extended perio 
as insicatec by the May 20, 1959 Terss “opvaisal resort, Cecision : 
continue plaintiff's employment was not reaches at this tire ia the i 
ne woulce izaprove his serformance. Mowever, plaintifi's work continued to 
be unsacisiactory. 


a) 


plainiff's work with nurerous persons in the -nzineerine vepartment, in- 


A 


cluding »laintiti's current anc vast Suservisors, as wellas .ersons in vnanace 
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we? 


vaant nositions such as ©, 2, Leniels, éssistant Chief Uncineer; V. “’. Haedricn, 
? ~ 


echnical Lirector and Manager of the ingineering Research Division; anc ~. 
Elexe, Assistant ianecer. <n the sasis of these discussions, it was concluded 


chat the plaintiff's exsploymen: woulk be ter-ninated because of his unsatisfactory 
° In MNovereber of 1950, TLinforrned plaintiff of the decision to ter- 


winate nis ers :loyment. Pleintifi's errployrment was discontinued on January 13, 


a 


fay 


(SULT the 52h 


ey of August, 1962) 


“2. LANEELS IN CFS CSITION 


ICN Fo SUNIVARY JULGMONS 


Ate 


State cf lelaware ) 
es 
Sounty sf Mew Castle ) 
I, Oo. 2. SZ NEEL, being first Guly s-vorn, state that the followinz 
facts ave true to my knowlecce: 
i. I acc presently 4 ssistant Chief oncineer, -ngineerinz Lepart- 


went, .v, I, cu ont ce Nemours and Tompany (hereinafter referred to es "Lu 


Font"), anc have held that sosition for 4 vears. I ava meking this affidavit in 


~ 


sunrors of the sonosition of the defencant herein to a <notion for summary jucs- 


ment file by the plaintiff, 


2. In 1945, Iwas “.ssistant Vianacer of the Levelonment “n-ineerin~ 
7 we = (e) 


i 


Division, “ngineering -enartment. 5, Linterviewed! the olaintifi i 


nection with an application z:ade by »laintiif for emoloyment with the = 


Lepartimen:, I anzroved plaintiff's ernployment oy lu Pont. 


/%no time curing my conversation with olaintifi, nor at 


a 


| I state to him that he was being employes: on a permanent Lasis cy -1 


%. a 


Sont or that he could not be terminated without his consent, noz have 


mae any Staternent toe him irom which he reasonably coul2 concluce that he 


. 


entered into a contract of nermanent employment with Du Font ov that he coule 
nev be terrninatec unless he consented thereto. 

Ii is not sresently, and it never has é ic} Lu Font 
to hire employees cn a casis that they could nst be terminates without their con- 


sent, Ihave never told a »rospective employee or an employee wnat he would 


1 x a : 


had a contract of perraanent eriploymeni or that he coulis not ve termni- 


nated withoue his consent, nor has anycne in the .ngineering i. 2partment of Cu 


«ont had the authority tc make such a statement to a nrospective eninloyes ox 


i 
an employee. In additi to “ay knovwlecze, mo one has 


Statement to & orospective employce or an employee. 


5. Sneze was nothing unicue about the snooloyes! Acreements signes 


£IDAR 


Ly plaintiff in November of 1945 anc Jenuery of 1952. .s of Novernber sf 1945, 


all ernvloyees workinz in the Snzineering Hepart + of Lu Pont, wao nac jors 
Similar to that of plaintiff, anc those who were hired ac that 
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si-nec azzeements identical to the agreement executed ty the 


Gition, the January 1952 agreement was circulated senerally anc was signe. 


by thousands cf Lu Tont employees. In 1952, the following classes of exanloyees 


with the iincineering <- tment sicned an agreement identical to that sicnec ty 


the plaintiff in January 1952: 


(1) ilmington salary and rciscellanesus construction 
waje roll employees. 
(Z) fll employees exe? ror provisions of the Seir 
Labor Stencards f.ct, 


(3) £ll other enzoloyees whe were technically trainec. 
and. any employees wno were doing the work of a techni- 


celly treine’ man, 


ew 
we 


(=) £11 other employees who were working in a super- 
visory cesacity, not inclucing hourly employees such as 
foreimen ov teneral foremen, 


No eriployee, to my knowledze, other Shan the plaintiff has ever 
3 thet he cculd not se terminates without his consent, althsugh 2 nuraber 
cloyees of the sncvineerin:; Levartment have been terminated without their 


consent. 


1. evior to plaintiff's termination, I discusses his work at length 


, 


«ita nexrsons in the invineerinz Denartment who were familiar with his wort. 
- ~ — - 


I learneJ that olaintifi's unsatisfactcry neriormance hac. teen discussed with 
hiss on a nureber of occasions. I also learned that plaintiff haw been civen every 


wportunity to imverove his nerformance Lut that he had notimprevec, Iwas 


ood 


convinced on the basis cf the fsresoin@ that intitf k wes unsaiisiaciory, 


It was for that reason that pleintifi's employment was terminated. 


(JUL. the th day of #ugust, 1963) 


(Certificate of Service) 


Filed Sep. 6 


Vashington, D. 2. 
Wednesday, July 24, 1953. 


Lenosition of 


NO2VIN 2. MALONSY, IR. 


Lo you consider that you had a contract for permanent employ- 
ment with the Ceneral Motors Company? 


£. c : "sermanent employment" legally -- I wouls have to 


answer your question that, in general terms, that was a continuing contract of 


employment, 
“Jould that be the seme type of ermploysuen: then in that respect 
which you later got with the du Tont Comnany? 
Ly Yes, it would 


me ote sk 


“Jhy did you leave the General Motors Company ? 

£. Sastern fircreft Livision of General Motors was initiated dur- 
ing the war to manufacture airframes, essentially of the Grurmman desion, /¢ 
the time Iwas with them, we were in the process of improving the design anc 
(15) 
also cesicenine anew structure, ‘/ith the end of the war, Ceneral Motors had 
no intention of continuinz in the airframe business. I witmessed a heart-rending 
svectacle of the termination of a raultimillion collar contract anc. seeing the 


y 


first airplene, on which we had labored so diligently, put on a truck, texen our 
to a burning ground, doused with gasoline and set on fire, My job was in the 
same typ2 of catesory of terrnination, in that the war contracts were cancelled, 

Now, this is delineated at that point in consicerable detail in my letter, 
which is sxhibit A. 
= In other words, you were laid off, were you not -- 

f. Yes. 

-- for leck of work by Genezal Motors? “Jas it for lack of work 

that you were laid off? 

ée ell, the entire Civision was laid off for lack of work. Iwas 
aiven the opportunity to make trizs and they paid my expenses, Iwas inter- 
viewec at the Yellow Cab Livision of General iviotors, for instance, because oi 


2 a oe. 


my experience, and they greatly needec that type of experience at the time in 


the nomocozue structure of bus bocies and suca, the stress skin aesign, the 


typical ea: shell. 


However, on talking with these people, I found that they already hac an 
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(15) 
experiences. man in this fiela and there was really no opening e: that location 


ok oe oe 


£ I did. not see either ~entleman at the time, as is yecified in ry 
letter. They came anc interviewed the chief engineer, Se LUTKS, watn 
the request that he recommend any of his grou thai woulc be suitable in “hei: 


falter ZTurke recommenaec 


newly started srechanical ceveloprment latoratory. 


vo, a metallurvist of lonz exnerience with General i.ctors ana myseli, Iwas 


the only one of the two who came to ..ilminzion later, Now, a: that time, tiey 


cic not interview me, but merely asked the chief enzineer to state to me that 


they hac been there ana thet they would like the opportunity, ci interviewin 


ooo 
for employment. 
é that time, had you been laid off by General w.ocors? 
“ “he notice of layoff, yes. The notice was a full -nree moaths 


teiove the final termination. 


Me oe oe 


Me ws oe 


“Tas is your uncerstanding, sir, as of Noveraber 5, 1945, ane 


also, let us say, as of 1952, vwehen you sizned the contract, that you hac per- 


oloyznent rights with Gu Font, even thouch you never inventec. any- 


t understanc your meaning of the wore. Wee exzmanent’' be- 


anrazently ixaplying the meaning "f erranent" that I dont follow. 


“That is your meaning of "oerrmanen:''? Waybe wre oughy so stare 


stions 2 little more intellizently. 


é. permanent contract can be aban conec. by either nervy. 


n thet it cannct be abancloned, am 


etl Sac mo 
p does nov mee 


i is permanent enc cannot be atandones. 


ded aTe 
nt contract 


Ttalte it then your contention is that your ernployment 


oned unless both you and the cu Font Corspany acreed that it 


“hat is correct. 


I aca esking you this: Is it your contention that this con-race 


coul? not be s> evanooned oF could not have been so atanconec, even though 


never -- 


you neves inven-e a anything enc 


£ You say "could not! be abengoned. I saia "coule." Talreacy 


answerec. you specifically. ‘oven a raarriaze contract, with all of its nerman- 


I uncerstenz that you say it could not be abancones unless both 


a, I don't consives 


lec to abandon. 


Let us suppose -- 


“ne choice of words ani the question I consider to be in conilict. 


in abanconment is a unilateral action. 


Py 


Is it your position that your contrace coulc have been 


unilaterally ? 


(31) 


is lew, sir. I learned this in my <ad's office. I diam't s5 
? ‘ ~~) 


I tole them I maae the staternents I mace. 


basic knowlece cf the laws of equity. Ican sive you @ simole czar 
allec, if you will allow me. 
fas 


> ahead, 


£. simple contvact for chattel between a party of the firs: part 


1 
rc 


and & ty of ¢ part, time payments, end en act tional clause fur 


vice. Zou can choose en automovile, ~V set, anc you can choose the ernical 


party of the second ».art, in such a contuact, anc. I mace a nromise to “ive & 
service following the terwination of such a comeracé, bus I 

of a nexson vrac buys a 7. V set who decoces he will stoo 

iV set, end since the nerson who sol it to him signe 2 concract oi 
maintain che: set for two years or some period of tix 

that it te maintained. This violat 


conment anc. forfeiture of a contract in 


abanionin~ a contract anc after y 


me for its violation. 

Ver. laloney, I would like to nose a question that has a hyzc- 
theticel tasis, ana that is that you entered into both ot 
Palast 


ave the subject matt 


contracts which 
er of this suit, and curing your er-ployment | 
Sompany, you cic not invent a single, solitary thinz. 


. ait -- 


Iam asking you, sir, under those circusastances r 


ans unc 


your view of the contracts ysu entered. into, whether du Dont Sompany couls 


oroperly have terminated your services ? 


“hey can .reverly terminate my services in a psoper, legal 
er. 


ce 


Now, that can either be for cause, it can be laid off in the nrocedures 
norrnally used for layoff, and which is a form of abandonment. Inasmuch as 


you hynothecate, there is no forfeizure to be aemaniec.. 


laic off wronciully, wroncful leyoff, is a matter for the coure to decice. 
— — ‘4 


Let us consider your contract with the cu Dont Compeny anc 


your richts unc tis your claim thet du Tont could not have laic you off, 
let's say, if there was n> work for ysu to 22? 
£. ch, they cen lay me off, 


Where is no question of chis. 


They could terminate you if there was n> work t> Go; is thet 


Layoff in the cu Pont Corsnany is a much Cand. ezplain- 
(23) 
ec catevory. tu ont Comnany refused to cesiz 


Gue one -veex, I believe -- I believe iz is one week or one month -- for each 


year of exaployment. LhadlS years, Iwas gue, sir, considerably more than 


/ 


20 iays' pay in lieu cf notice, 


fo de 


é2e you corpleining alout that in this action? 


Wshitit 4 soes into this in cetail, sir. 
You can answer that yes or no. You are corm>laining a>oue 
thet in this action; is that correct? 


é. ‘The unlewiul discharge mery cause of action in this 


Let we asx you this, sir: In what way ead by what means Ree) 
you conten’ that the du Tont Company unleviully discharges. you? 

refused t> agree. 

-o what? 

Zo t ment e ¢ischazrved <.e. Ihave the word of the 
¢u ont Cormpany in writing as to my termination -- and I expece the du sont 
Sor rany t2 live un to theiv choice cf words in a contrace which they chose to 
asi. me to sizn as a concition of employment. I expected du Font to live up t> 

raination. 

In other wores, are you stating, siz, that because du [ont re- 

2en you that you were therefore wronciully discharge 

Iwas Completely railzoacec, 


Jus? -- 


“hey ha¢ no concern for what I though and the eniire act oy 


anc termination was to irnpress on soe and other erployees what 
haspens tc those who Jere question. 
In what way do you contend in this lawsuit tha: thet cischar 


wes wronctul? 


sit 4. states that clearly, sir. I will re neat it for you as 


Iwas called ints ir. Crittencen's office without any icea that anytnine 
like termination was é¢venin the wing. 4+ considerable lencth, he tol me that 
cae textile Sicers Cenartment had decided they would not support we in my work 


ani. patent sn a sneumatic soinninz of continuous filarnent yarn enc a hydraulic 


forming of a packaze ° moisture content, 


£* the conclusion of this discourse, he remarked, "./hat we are really 


Since azouns to, Morvin, is that we think itis in your best interests to seex 
emsloyment elsewnere,"' Isaic, “i.e. Crittenden, Ihave no intention of leavinz 
Ton Covnrany and. Iwill not leave the du Font Corarany voluntavily.' 
et meé interrust you now. Is it your contentisn then that dau ~ ont 
oule no: unilaterally Jischarze you? 
on the contrary, Sir. hey have the vrivilece, the same a 


t do it witheut -- 


staminute. Listen to his cuestion, Think about it anc 


WER. bck AY: 


t your contention, Ivc. tualoney, that du Pont could not uni- 


laterally jdischarze you without violatinz Tne contract? 


£ =he answer is yes, 


‘. oulZ your answer be 


38 td thet aue 
yeS vo snes. que 
me 


ent cy the du ‘font Company, you had never 


de 


any inventions wnat 
£ 


=~ of your questior 


éllow me to state my uncerstendin 


for 15 year 


Let us assurne the hynothetical situation again saat you worke: 


s for the cu Font Comnany anv 


mace no inventions vhatsceve: 
question is, uncdex those cizcumstances, is it your concention -na: cu on: 
couls not unilaterally cischarze you under those contr acts witaout violatin= the 
provisions of those contracts? 


fy 


£ 


‘Shey woulc te violatin~ the provision of the! contvacé it the 
(25) 
it in unilateral action. Whey woull vin, agains? their 


~ 


own cnoice of vrords. 


that unJ 


In other worcs, isis your contention then, as I unlerstand it, 


er the contract cu Fone coulda nov Sischarze ° 


cischarzed; is that correct? 


“hous violatin= the contract. 


icht, ana by the same token then, sir, is 1¢ also your conten- 
tion that you in turn could not nave lett the 


without violating the 


du ‘Fon: Vomany for a cecler joc 
contract? 


Trecisely. 


Pardon m1.2? 


cu Dont versus 4.merican Yotash anc Hirsch. 


oe matreatt Art = 


wnet is thas you are celcine 


te yorn 7 = 
fwres tile= 


<9 you inovw ? 


£ Shancezy in elawaze on ivoniay mornin;, the 


of the 1945 contract whica 
Tat; mat rect? You are familiar 
ace it, are you not? 
aizly farsiliar, = in marticuler. 
ion provices that, "Caia emoloyer 
wployment, aS The case may oe, ac awate 


outually agrees upon bet the narcies isz such length of tir 
=suuelly ecreeecie . ernoloyer anc l emoloyee." 
~hatis the lanzuaze you ace relying 

Yes. 


‘as it your uncerstandinz, sir, that unler that .rovision 


contrac: cu . ont csull not have reduced ysur salary without you acr 


hey coule. reluce my salary without my acreerment, but, should 


they co so, Ivrould be in the position to call for acjudication for lac: of mutuality. 


Tor instance, tae hizh speed weiching netent in ¢ ‘ é i 2 sucjec: 


So aljucicacion. 


I thoucht you answered my question in the affirmative, In other 


I theuzht you hac told me that unter this provision ee Font couli nse 
have recuced your salary, unless yuu 2 with sut Wioletine the con- 


: of Novemirer 1945. rsvane. you vo Say that? 


tract 
Yes. 
In other words, ther? hac io be -- 
In other words, I cic. say they coulc recuce it anc I dia sey yes 
el an st Ae, te She ~ Jon fA, on eon we f 
s the effect that it would ce a violation of the contrac. 1: 
ally ana over my objection, 
I celieve you also testified tha 
df 


valine another job out of the cu Font Somnany u 


only to the extent that I-.voulk forreit because 

of wy contrac: 
but that vvoulg have been in vizlation = this svovisicn, 

would it not, if you were t> -- 

Certainly. 

-- if you were to leave the du ~ ont 

Hirsch violacec his contract teyons a questicn of couse, 

Getwe 


Iam askinz you, sir, anc I con's know whether the re 


record, whether it would be a violation xi this'agreemen-, as well 


as che 1952 acreerment,' if you had left the du Sont Company anc taken a job in 


th 


ancther ccrapany without th ent of the Gu Font Company. 


L. “het would definitely be a viclation of this contra 


Is it your contention then that it woulc have been a violation >i 
the Noveraber '45 contract end the 1952 contract if the enzineering cenartme 
hac run out of funds an¢ hac teen forced to terzainate your services on this 
account? .Jould that have been a violation of the agreement 
fe: Is woull te an abanconment of the asreement. 

“Tould that have visleted the ezreement, in your oninion? 


~ 


It woula be their ter- 


£ Yes, in that Iwoull no longer 
rainetion or ebenloniment of the contract, Vhere is a seconcary step, Sir. fou 
are asxine ive only the first, ani lam in agreement with you. ~hey con ¢.> this. 

waac. taney <= 
Je In Gcinz it, they abandon the contract. 

én2i would have given you the same rights -- 


Such a thins makes me free of the 


Z. And I ax 
continuing oblizations of the contract and the statecnen: concerning the lone 


term contingency for this cintract going teyond termination woule n> longer 


Let us sunpose that the envineering Jepartz.ent ran out of funds 
ane you cic not went 25 Le terminated, Is it your contention that you coule not 


lawfully te terminates without your agreement uncer those concitions? 


L. Ican oe terminated, sir, and lawful, tecause this is a serfectly 


“72 = 


lawful cause of cischarze. 


(40) 


5 “hat other levful causes for discharce are there? say 


x Sa] D 


thet you have a physical incasacizy. “Joule hat be a lawful cause for cischasze 


L.. Bix, Lasked the gu on: Somnany for the specific information 


Ss 


you are now asking me for and it was refusec., Tam in a ,obr > 2Sition co ans- 


wer your question because the information was Geniet re by -he cefenaant, 


: ’ 1 Lsrone 


Iam trying to fina out what you mean cy permanent eroploymen.. 


“hat is really why I ar. asking you these questions, Nov; lam esxing you whether 


ox not it would have teen a lawful cischarcze under these concracts if iu one 


sinatec you because of a shysical incavacity you migh: have hac, 


£. ‘he terce "lawful cischarze" puszles me. LIwsuld orefer, sii, 


if you would allow me to know whether the obligations of the ezaployer to tne eme- 


ployee are consicered ct. be for 


ered to be wnat? 


£, Forfeited. Iam unable to fathors your question In ivs crue 2 


n= 


inc, to the best of my knowleage an: celief, Iwrant to know, 


in your cues 
tion, whether vou consider the defendant in terminating an gmoloyee who, Le- 
cause of bat health cx otherwise, is considered no longer suitacle for employ- 


raent, that ii is the privileve of the ernployer to terminate his services. I 
(41) 


avzee that he does have the rizht to terminate the services. 


“rwevez, if the 
ermployment contains the provisions of sur contract, tne ermployee cust aguee 


or he could ask for the forfeiture of any form of ecuity thet was given 2s 2 spec 


we 


al 


consideration for continuity of ermployment. 


2 


That was it in your case 


£. Zatent rights. 
In sther words, as I uncerstan<¢. it -- ana that is why I usec tne 
hypothetical situation -- where there were no patent rights, is ic not true, sir, 
‘hat uncer this contract cu Font would have the right to unilaterally terminate 
an employee 

f. Yes, sir, but, please, may Iacd, sudject to acjucication of 
“re court. I isn consider the ques“icn one by which ysu can ezzpec me t- 
forfeit by merely stating that they have the rizht tc terminate, cecause you 
heven't incluéeé in your question any of the obligations that the company as- 
sures in dcing so. 

I aro trying to fina out hsw you interpretec this contrac. as of 


“he time you entered ints it and als> how you now interpret it, anc. what I am 


én Sir, with and without vatent richts are two utterly ditierent 
thin-s. ~ithou: patent rights as pleintift in thiscase anc employee, I con't 


consider myself concerned. 
(42) 
I woulda like you to be concernee with the plainafi who nas n> 
satent rizats and wa> has teen terminatec cy the <u ‘font Company for ns reason 
whatscever. Is it your contention that in so doing, the au Pont Company vio- 


latec. the provisions of the contracts? 


é. é.re you including the paragraph 5 in this? 


I acree 


he failure of agree 


a-- 


wt, {2 dot com 
toler! Smiramcen) 2 ieee 


af". -. mp man: 
SeNST Wore 


Ta 


Iam sa 


Le ye 


an’ S aon he 
ene rick 


wrulc. sein, 


ma aSnIns 


azn tryin: ts fine 


whether, in your 


ate at o = : ‘ 3 
Noe Se wae kT 4 3 os 


ous iz 


view, me ? 


you cannst Co so and that he has the privilege of acjusi- 


vsent, mutuality. “/’hatever he coulc choos 


ition t2 state any aecree of ci 


chts uncer the jucicial systex 


-f2 Ja: 
si lew. 


ry right to:cischars 


alc> savinz that such a 


eraploymens:. 


srou how ysu nevsonelly interoret this contrac:. 


such 2 pe 7son w sec. without his consent 


that would be a vio- 


lation of the provisicns 


(25) 


£. Zes, it ~roulc. 
oS 
Zou have 


I can answer 


his answer. 


ITN 22S: 


= tne = 


ecuity in 


whether i 


e:zchanve, 


Cir, allow me ts 


“the question, What is fine. 


it very s>recizically. 


answer, 


Ii ‘ fexvin? those oclizations which 


serird of tervnination, If the: ere no'pacent richts 


an. this rian was sucnmarily cischarses ty cu 


2alth or any 2cher reason, Gu cont, Dy its acancon-ment of 


Tr syeles 


2nc 


She concrace anc. 


cslications of 
ration. 


other consicer 


a Jisavrer:.ent, (sic) one 


merely statin~, sir, 


annot come tack 


2 contract which 


ae) 
Ca we 


“re 
-e 


ct Us sux lose 


“ unilateral actisn, woul have 


vour ques<ion - 


Rated 
vali 


at 


Poin 
VN USL 


this contract, izressective of a 


2 


they casse <. 


yon 


€ 


they have 


were ns 


relieves this 


sayr 


choosins unilaterally ¢ 


= the innscent 


azen 


DEO 


is 


eranloyee of the 


lecal -- any patent 


a question of 2 contract Zeiween 


> abanaocn. 


on. 


Sions relating to the 


In that situation then -- 


Sree en S 


Thave noc 


In other words, vouls iz 


consract, 


riznts ani there wes no ovliz 


unilaterally avanccn, 3: 


whecs .ever <-- 


recson 


Tes. 


that uncer those circurascances w 


I shoul. say unil 


. 
-2 
i 


ation chat ran ints 


}-- Without violetine o 


ir, they canns 


: en tne 
cerrminace tais 


cur 
mere 


petcry 


Zeer S. 


view, 


scent that Icoulc see of significance. 


as y2u interoret cais 


. 
CIe ern 


ce 
wale 


lly cischazze 


vere rn ot Vix 7 


2 futur2 


2 2 ont then couls 


that ou 


te aan fo anr 
sus meanior any 


2 


wes 


Icurrec: in my stace- 


uz violatin= the azree- 


vals 


rent tecause -- you sail as a sremise of your cuestion-- if they co not evine 
aztreemens. 


erveement, sir, they have br.ken their 


vy their acer 


You anc I may -- 
yen in toto end in entirety enc he hes a zich 


“ney release this 


S$ kmowlecre ani xnovehow. 
).2¢8 he have the vicht t. te reinstates in the cu on: om pany 


as an ennloyee? 
% mis 


“That you are saying thiush, 
RS 1545 contract anc alss She 1952 contract, 


is thee uncer che 
this lawsuit, cu ‘sont coull not sischaz 


asa 


aces are 


atta 


w! hich contr 
coulc not cake 


You, in turn, 


unless you actrees to 5 


ancthe> commeny -- 
Srecisely. 
ec. vo let you cake a > . ans als; 


-- unless cu cnt acre 


Saat du Tont could nst lower your salary 
nowy of no statement in that question 


lon, cut I-vas not avrare of any statercent that I wvoul.. question 


-- it was quite 


in any wey. 
sule you lix2 to have the reporter 2 . the question sack? 


I selieve I will zet that in writing for 
“Thy don't you reac. the ouescion back 


YE TS WX 
> 
- ? Is Saat ccrrec:, sir? 
= cee isfer aslcantell, is an involvec question ani I note nz cis- 
‘ 
C7 <5) 
mz erepency there that Iwould take exception tc. 
wl, LAVIE: .cxcuse me, counsel. 
> 
; Jt the outset, this ~entleman at the eni <i the cavle, the centleman 
se - - - oe - 7. - *, 
vfacse nae is Mr. Schell, was notes. as being present but not as counsel, is 
7 
You can list him as counsel, I Gon't care. 
+ 
iAk. CORE LL: Méware ... Schall, S-c-h-a-l-1, Legal i enartment, 
>, I, Gu Dont ce Nemours % Sommany, .ilrington, 4 elaware. 
ww. VIL: Vhen I take it he will enter his annearance? 
bow. MellAvZ: Iden't know whether he will, I supo-se ultimetely he 
will enter his as-earance. 
ii. ZLVEI-: Vhe only reason I brouch? it up is chaz I notices. ne was 
a = 
massinz notes anc. questions t ysu. 
wa > > ay rA™ f - : : : 
LR, MexAY: “£fter all, I should think we would te entitlec t> have a 
resentative of the commeny here, wheches or not he is 2 levyer. 
hel. LAVL-: Ijust want the recsri straight. You saic he wasn't: ac- 
searin; as counsel, Ii is all right wit: me as lonz as we keep he rec ere 
ball 


traight. 


@1o- 


Te 


NE WAR Wes 


Tould your ens.ver be the same to my 1 


PT 


if an em loyee of the du Pont Corapany was not pezfo 


(<7) 


. < 
£. cu Jonthas a vight under the law 
I con't think you ans-verea 
am sorry. ~Jsuli you -- 
oul your answer 
if an ersnloyee ci the Gu Font Soripeny whe hac enteres inte 


entere?. ints by you was not nerforvaring nis satisfactcrily? 


In other words, du Dont -- 


oo 


I unserstenc that nar ci the questi Sne inzencec ~ 


taat woul: norzvaally attachea is what I ac tryinz t> fathoi Iam in com»l 


acreeisen: that they can Cischarze this employee, bu: cue process is 
Scion they can <ischarce him, sir, Sut i: cannot be or< 


an. without responsitility, unilaterally. 


requLlsrec 


Let us assume that we have an evnployee whe ac enteres ints 


oe 


the same contracts you entered ints ani, after careful consiceraticn, 


it was 


Cetermined by the du Font Comoeny that this employee was n>t periorrminy nis 


jot satisfactorily, Coula such a nerson te discharges cy the cu Dont Company 
- ~ ¢ = 


” Jat 


without violatine these acreerrents which are the sub 


(42) 


7] 


pject matter si this lewsuic? 


“his, sir, is suject t ¢jucication in court, <so the LeSe Of my: 


“mowledce, anc I con's ->etenc, 


eee 


* 


any has the vizht tc <ischa>ze che man, —~ne man 


orapeny responsiczle under he law. 


You nave ~iven me your interpretation ci this contrac: in answer 


termes rather involve<. 


t: the cugstion that you term <om 


ee © a 
y tr -- 
cs anew factor. That is t> say tha: we neve en em- 
siact and I av: then asxing you whether 


waiise serforcvnance is unsatisfactory, 


in such cizcucustences the Cu Tont Sompeny couls Cischarse that rman, even 


“nen Jil nst arree te te cise 


C " unsatis- 


that you cen <cischarge 2: 


saying 


+. Siz, la 


£aCcory ae eny elimic. 


aL aGr a: ch 5 of the sree vcent-- 


Then woulkc. that violate > 


E the mien -- 


ould you let me finish «v7 guesticn, vlease? 
é. Surely. 
sulc chat action viclete saragranh 5 of the Novernbve. 5, 1945 
SO Sa enh 


Y%le virlation if it can 


<f 


w7oule violate 1: an< it woulc te a 


Sresven us. 


z,' 


-_ 


£5) 
inut Let's say this “aan was nericriming unsatisfac- 


- eit avninute. Let! 


tovily enl vas Cischarvec without agreement, Iara asking you, siz, whether 


ch action, such 3ischarze, woulc viclete the November 1945 agree- 


é Ii che wean acreec. ne vas unsacisfac-sry, is woulc nos violace i:, 
Ii ne cisavrees as [> wynecher his «york was satisiaccory sr unsacisfacicry, ne 


a 


woule have every right to claim a violation, 

‘hen as I understand it -- 

fa é.nd proof would be neeced, 

In other words -- just a second, sir, The situation is that the 
cu Pont Company has determined that the man's performance is unsatisfaciory, 
and your answer is that if the man disacrees with that, then he cannot be dis- 
chargec without a violation of the agreement; is that correct? 

Le Yes, Ido not concede the privilege of standing in judgment to 
the exclusion of the ermployee, 

I will give you another situation, “hatis, that we have an em- 
ployee of the du Pont Company who signed the same agreemenis that you signes 


and was engaged in the same type of work that you were engaged in and the com- 
pany cetermined that the employee was carrying only, let's say, 50 percent of 
the workload which a man of his experience should carry, fsllowing which the 
(50) 
du Font Company unilaterally Gischarged that man withous his azreement. 
Vfoulé that action by the du Pont Company violate the agreements which are 
the basis for this cause of action? 

A Iam not sure I understand your question because I think I have 
already answered it, and Iam puzzled as to why it is ois Ste the second 


) 


In other words, your answer would be the same as before? 


-cl- 


Ihac siven, I thought, very complete answers to this question, 
o ? oN? y = 
Your answer would te yes, thet it would be a violation of the 
agreements; isn't that correct? 


£ I: is a conditional one, sir, and I don't wish to be the one, sir 


-- you are asking me to stand in judgment of the facts andIcan'tdoso, If 


justifiable cause of dismissal, they have a right to do so because the 
man had vislated the contrac: before thay laid him off, 


In other words, you would say that a man who did perform un- 
satisfactorily had violated the contract? 

In sther words, if you are conceding now that the man is simply 
unsatisfactsry, period, du Pont has every right to turn him loose because he 
has long since violated his contract, He has done so, sir, in his failure to 
perform, but it is mandatory on du Font to set this on the record. 

(53) 

Mr, Maloney, I want to refer back to your earlicr statement 
concerning a man's status prior t> the time he completed his five years anc 
asx you whether under your interpretation of these contracts his legal rights 
were differen: before the five-year period hac elapsed than what they were 
afcer the five-year period had elapsed, 

£ Cir, I must ask in what areas the guestion is offered, because 
the enormity of the areas -- 

It is offered in the areas that we have been discussing, In other 


words, is iz your -- 


‘he binding -- allow me to state my understanding, 


OF 4— 


3; Let him clear it up. 
EY MR. ivieiSA Ys 
“That lara asking you, sir, is whether or no: prior to the com- 
pletion of the five years the Gu Font Company woulc have sae right to terminate 


or discharge a men under these contracts, even though hei hac not agreed to be 


No, Ido not agree, I expect du Pont to live up to their word, 
ft is their choice of words, sir, The employee Gidn't choose these words. 
I can see ns reason why au Pont wishes tc abrogate or ask the privilege Jf nct 
up ts their word, 
“07, 


fra leorrect, sir, in my understanding that you claimed the 


right ts pe ~ ed 


plain: which was filed in February of 1963? Is that a correct statement? 


No, sir, itis not, I claimed that in my first original complain: 
“hat is a matter of record, “Je can check ‘that, Let me ask you 
this then -- 


she word "permanent" i ot init, sir, but the continuity cf 


You now claim that you had a permanent exnployment contract? 
In other words, because of advice of lawyers, the choice of 
wores on the order of the court that this would be in proper form, the word 
tn) 


‘perranent" has entered this case, ''Permanent'! has many other parallel 


words anc connotations, Whey are in the case, sir, from the beginning. 


A 


Is it your statement that from the very beginning that you took 
she position -- anc by “the beginning," I mean at the time you were discharcec 
-- that you haa a permanent employment contract with the du Pont Cornpany ? 

Inceec, I cid, sir, I quoted in my letter to Mr. Greenewali, 

resicent, my rersarks that I made at the time they told me they were go- 


a) 


to terrainate me if I didn't take their advice and leave, Sir, I ar in the 


bed 
poSition of being invited to violate my contract, and there is a very full docu- 


vnentetion cf this area in that letter and, furthermore, there is the admission 
in the answer that they are aware of these facts, “her +t a single contest 
in che aree, sir, anc Ihave gone to great length to documen: the area of your 
aucstion, Whey were warned specifically at the time, beyonc 2 shacow of 
dcubt, that Iwsule not cefaule. 

Isn't it true, sir, that when you say they were warned, what 
they were warned of was that -- 

Iwas fully aware of my rights under the contract. 

hsse rights were, were they not, as ycu stated them, that 
cu Pont could not discharge you and at the same time claim ownership of your 
patents anc your inventions? “‘asn!'t that your claim? 

In its entirety, sir, %“xpand the patent area t2 completion anc 
I acree completely, 

“:ould you expand it for me? 

£11 patents previcusly filed, the entire equity, ~.hen a contract 


is abandoned, sir, the equity is not divided, 


shat do you include in the entire equity that you haven't state <. 
in your last answer? 
(54) 

4 I didn't wish it to be divided any way. You were giving me an 
enumeration of certain aspects of the patent situation an“ I cidn't wish to have 
it Givined. 

asking you whether or nov it isn't true chat in those cis- 


cussions which you referred t>, your clair: anc contention, was that du Font 


could not discharge you anc at the same tizne claim ownership of your inven- 


tions and of your pa-ents, 

A fn my patent rights. 

Ané your patent rights. Isn': that -- 

A Chat is specifically wnat I statec, sir, I lumped iv all into 
raerely a simple statement to du Pont, I cid not concede au Font the privilese 
of terminating my services and retaining my patent rights. As lremember, 
those were my precise words and I think I wrote that in the Sxhibit A, 

‘hat was really the totality of your claim, was it no? 
£ Correct. 
MPR, LAVI_: Counsel, woulc you clear up one thing for me 
the ‘totality of your claim when? 
WR. MciAY: Iam speaking about as of the cate of the discussions 


he hac at the time he was terminated. 


fim I correct? 


“hatis correct. In other words, before I was terminaced, 
‘hat is wnat I understood you t) mean, 

& She matter of termination and all were not in existence ait the 
ticae of this discussion, I was frankly very much amazed ai the final methou 
and mose of termination. 

“Fas your claim later expanded beyonce. the statermenc that I have 
just made? 
hen you say "expanded," sir, I told whem also at the same 


time that if they chose to terminate me that du Fon:, not I, woula be the one 


who was abandoning this contract, I made that staternent, sir. 


I would like -- 

4. leis in Dxhibit A, It is admitted by a letter authorizes by the 
president of the defencant corporation. There is no question that this state- 
ment was made, 

I want ts go back again to the period prior ‘9 your termina-ion 


5 


and curing your termination and then after your termination when you hac cis- 
cussions with various du Pont people, Isn't it a fact, sir, that as of that perios 
of time the totality of your claim was that du Font coulc not discharge you anc 
at the same time claim ownership to your inventions, your patents and your 
“fasn't that your contention? 
“?hen you say "totality," in that particular time it was. I ques- 
tion the totality of the area, Now, sir, the contract in its entirety was very 


much in my mina at that time. 


S7asn'< this your claim, the statement that: Ihave mace, at that 


a 


A Sir, Lhave put into an exhibit a written statement that coes be- 
yon your present question, [If you wish, I will enurnereze them ane pick them 
ou: for you because you make it Jifficult for re to answer ty ignoring the 
record you nave in hana, 

I am trying to fine. out what you claimed your rights were under 
these agreements that are the basis for this action, 

& Iwrote that, sir, in crea: cetail in a 2<-page letter. 

Iunderstana that, but now we are taking your Geposition, 
All right. If you will allow me, sir, as I calx abous one pari 
of it, not t> exclude what Ihave alreacy written, As I digcuss one aspec: of 


“nls wich ysu, sir, I con's wish to be put in che position, by my failure to have 
entiones. the other, to have aban icned it, 

‘sell me in your own words what you claim your rights are uncer 
the tw contracts which you enteres into with the au Font Company. 
A /@ are at the moment, sir, asking for, I believe, three speci- 
fics, Ina tocal sense, if my mem-zry serves me right here, itis for all pay 
that was Cue re under a contract, 

“ <- 4. — ne oy, 2%. fo gx: £ —) ”~ = x 2 9g 

~ell mae how much that Wes or 1or waar perio-. Da wlLime, 


£. Cir, it extenis until l am age $5 or for a period of ten years 


e 
beyond the date of termination, 


next one? 


It is for all patents pas, present or future, The third is for 


darsages, incluiing all moneys to be accountes for that were paid or acquired 


in any manner because sf these patent rights. 


7 


sa 
S 


In other words, you claiv: that you are not only envitlec <o 

on Cv Font's payroll until you are $5, but you are als> enticlec 

4 cr until I am Cischarged for cause, I musi reiterate, sir -- 
I Gon': think I made this statement because I cidn't like to ani I Gon's like to 
mnake it now, but Gu Pont has refused to fire sae for cause, 

Are you familiar with che cerrm sus ently to be abl: 
to state wnat cause woul justify an erp. f° “a Font Sompany to ce 
fired uncer this contract? 

é. Yes. Ican give you the specific one that lam repeating =ysel 
(5¢) 
for che recors. —heir invication that I let them help me obvain employment 
elsewhere, Iam aware, sir, that when I sign my na:ae to a contract of em- 
ployraent or even an application of employment of another tha: I abanson “nis 
contract and it is grounds fcr immediate dismissal, dismissel for 
was a specific, lar: chosing deliberately the specific erea si contention, 


recognized at the time, “here are rnany sthers, 


Such as? 


A “lake Grunkenness, take irresponsibility, take any of th: 


of criminal acts, “They are all, sir, subject, ‘hey are innumerable. 
Can you enumerate any more of them? 


If you can tell me any particular area of interest, Iwill try tc. 


Physical incapacity. 


wale +e 


“ne term "physical incapacity, " sir, is something that I must 


area thai we had creat cifficulty with a while ago. I. 
on the reason for physical incapacity as -9 whether or not it was in eny wey 


~~. 


a result of employment: an: ce emmy vent environmen: 


re: other causes would there be tha: would be suifi- 


cien: to unilaterally Jischarge a ren whe nas sienec. this kins of contrac. or 


e 


chis specific contrac?? 
I rus: again, for the third ticae, cnention that 


efusec. to give me this informetion on dercand ans y 


entirety, 1¢s noc taink is in ¢oo¥ order or cooc. feich. 


You are enumerating the rights you claim you had anc still have 
firs: was all pay cue until you are age $5, Nov, 


first tivce that ycu ccace such a claim wes in your firse 


asrenieé. complaint of February 1962, sir? 


A Gir, che final neze of x 24-paze lester states this areain che 


not of the present, in which I tol the Ju Pont Company, 


in a letter aicressec tc their presiven:, that I consirered myself still a loyal 


ezaployee of the cu Fon: Company wind nac. been unlawfully cischargec. You 


will fing that statersent, sir, on the 24th page of my lester.: 
“vas it your uncerstanding, 1-r. ivaloney, as of the time you 


were hires and also during the course of your sloyenent,, that you hac been 
~ ’ 7! y, 


hires. tp invent for the du Pont Company te 


very definitely, sir, Iwas specifically hired, as I men- 


tioned in <ny first example, to develop a means of mechanically, automatically 


bricze wires on electric blastinz caps. 


wile 2 


2 


In other vrorés, your duties in connection with your work were 
ty inven: or to improve cevic ~’asn'< that the nature cf your duties? 
1 efinicely. 
You were paid a salary, were you not? 
Iwas stariec at $475 a month, I believe, or $450. It was either 
5 a rconth below the pay that I had receives at General iv.otors, 
You were paic 
é. Iwas ticle cae one reason why the difference in pay was thac 
§ vouch roore nerimanen? employments. 
Tho tole you that? 


“ne ciscussion wita ©. 2. Laniels, Me is still alive, you can 


ivr. aniels cole you tha:? 
Zo the best of my knowledge ani belief, h 
“nat was on Novezaber 5, 1945? 
A =e W the specific person wns talxec money with me if lre- 
raermiber correccly. 
In xther words, your statersent is that ur. Laniels, on Nover:- 
5, in explainiac why you were receiving less money than you nac re- 


nerel voters, stated that this was permanent employrnen: anc. tha: 


or that was his explanation for a lower salary; is that 


aah 2 


hat isn't whaat he saic. 


hy con't you tell me what you saic. 
ais "snore perimaneni."' 


(AVL: Shatis it. 


EY ik, ics: 


“ell we again what ivr. —aniels saiz 21 will be sure I uncer- 


stanc it. 


f. In the Ciscussion of my pay, Itol. hives thal 


willing to accept approximately a 10 percen: cus in pay in worsing for av Font, 


and he explained to me chat I could Cepen- on this being rploymen: 


if lwere satisfactory. Now, for 15 years, sir, Iw satisfacvory. 


He se oe 


eon 


Can you think sf che narces of any cther persons whs were your 
superiors who mate stacemencs +> ysu concernine persnanency of ew ploy.nent? 


Son's believe cna: Iv -aed t> any specific sunervisor at 


> I-sras not assurec. by that superviser, Sco you can incluce, sir, 


-9l- 


every tran Wa2 was my supervisor in the du Pont vompany in this category, 
up for ysur yearly appraisal this subjec: is cis- 
cusses, $o with each'and every one of my supervisors this is a consvant, re- 


(71) 


curring question, and it is discussed in great ce ach tirne a man gets 
his yearly evaluation, which is requirec by the company, ‘his is a primary 
area of ciscussicn, 

.@7 Lid ivr, Rowe, R-2-w-e, tell you you hac permanen: exploy- 
ment in the du Font Company? 

£. I do not think so because he has never given me -- Iwas on 
Joan to ur. Rowe. Inever was actually assigned t> him. 

Jhat about ivr. MicNew, i-c-N-e-w? —is he ever make any 


such Statement 


Are you positive he cic? 
Ican'timazine him civing me my yearly evaluation, wnhich I 


cid, without gving into this, and Il az: quite sure that this was dis- 
Saying you had e permanent job with du Pont? Is that what you 
<n ets o 
cGiscussed with you? 


A whe word "permanent," sir -- I prefer, if you will allow me, 


not to use the present cay csurtroom term and the law book term "permaneni," 


but continuing employment, lieve you will agree that continuing employ- 


rent has the same connotation. It is eraployrcent without end, “Zhere is n> 


-92- 


ay * 


“ou are assure’ that, until there is reason for dismissal, you 
2 ajeb with au Pont. 
-~nhis is what ir. b.cNew ¢ 
Jes, 
srord "permanent" ex:ploymems:, The corpany woulk not allow che use of such 
tr quite sure, 
ae ok 
x 
hat alsout knowles of the subjec: you were v 
Iwas rates far above average. 
iow about initiative ? 
cn initiative, Iwas ravec above averace, 31 
I Jon's resrember that specifically Ihave the record, sir. You probavly 
have it in front of you.. 
LAVED : Get it cut. You nave it, 
R, McUAY: Vhatis allright, I is up 25 you. | 
IUNLSS: In every technical catesory of competence cf an en- 
cineer, Lwas rates average or above average. 


EY bane Meishv: 


Isn't ic a fact that you were told ac that time chat your perfor- 


rnance was unsatisfactory overall by Wr. 1. orris? 


£ Cnly in the quantify of wor.. prowucec, 


I say ‘overall. 
(129) 


f. No, I-vas noc. Iwas tol. thet on any job that I cic that wy work 


was superlative anc they can fins no errors anywhere, ani. to this cay, I cefy 
the defendant <» name a sinzle instance of where my technical performance was 
in any vay in error. 

Lid you recard the evaluation report which you hac. actaines at 
shat time, or which ysu receives at that time, as being a satisfactory evalua- 
tion report? 

L. ita the excention of the quantity of work, sir. I can har-ly 
co into detail -- let we adc one detail because this is the controlling detail 
of this specific one, .Jhen I-vas put back in research, as I state clearly in 
the docuscent, in my wxhibi: 4, Iwas tolc that all of the research funas zcr 
that year hac alrealy been assigned ts the members of the croup, that Iwas 
expected. to g2 out anc obtain my own project, In other words, support revseli, 
I had to sell xy services to the operating department, I cic co out ane Tworken 
up a fine project in high sheer spinning from Caruthers Laboratory. ~he jo> 


was talen fron ree and assigned to another encineer. In view of that type of 


handlinz, Iwas told that I didn't produce enough work, Ivwish te put this on 


2 


‘2d -- 


cea ‘his is the sarre conference, sir, of che four people that we 


(159) 


have just finished speal:ing of, -ranz, l-orris, .'ariivyers, hese statemen-s 


were roade by i. orris and Nranz and I ara quite sure were not share in any way 


, 


by ir. Jared Inyers. 


That was Mx. Morris! position at that time? 


£. “e yras in charze of the research, the mechanical research 
grcun. 
Lid you report to him iniirec-ly? 
£ Hie was truly my supervisor, but they nave a livtle section 
zroun supervisor. .hey have an assistant, so to Speak, ~ or instance, 


worris vould have, say, three men uncer him with a group of si: engineers. 
Mow, Sranz hac the six, Morris hac. the mechanical sesear hh grouv as con- 
trasted to the electr2-rechanical, 

Lic you regare Mr, Morris as being a competent enzineer ? 
f. I have never considered lvr, Morris to be an engineer, itis 


creat acility is in crganization, 


vhat absut Mr. Mranz? Lili you consicer him as a competeny 


£. No. Law scerry, bué you will have tc tell me -- this becomes 
a curious thine, but Il know of no job on ‘vyhich Lill .:ranz ever carne up vicn 2 
technical answer. Xe was very expert at waving the flay an-. parasing cown 


~ started to play, but he seersingly never hac. a cune 


wie Sei 


of his own. 
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oO 
© 


Your answer then ts my question of a few vcore nis azo woule 


that cverall the evaluation report as siven ysu at the time of this conference 


avienled by ur. l-orris and others was a satisfactory evaluation repor-? 
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ith the single exception of quantity OL <WoLla<e 
I am tal:int about overall, 
Sverall? 


Yes 


LcSe 


£. Sney <ii not produce a single criticism of my work, sir. I 


con't understana the question because unless y2u can specifically state sove- 


os 


where here that they tola me my work itself was unsatisfactory -- Iwas tol: 


about my quantity of work anc. I pointed. out to them that they hac just taxen a 
wae that Lhad worked up anc I wasn't allovec. so work on it, even 

though I vent out and got the money. “hey also tola me that Iwoule nov even 
set credit, “chen a manis Jismeraberec and taken apart anc 
vision won't ccoperate with assigning him work, if you jon': ing, sir, I vwoulc 
lixe t> state right at this time that I would be within my legal richts to claim 
dhat Gu Font violated ray exaploy-nent contrac: at that time by refusing to pro- 
vice me with the tools and the plant to Jo research work, I-vas hobbles, I 
was reslrained. 

hen cid that -- 
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£. Ia view of this, the statement of : tolc, 

factory."' Iwas toli definitely that, if that is what you mean, 

ere you told at that meeting -- 

Lut I would not anc I dig not concece that this was a valic com - 

plains. 


/ere you tol. that you were unsatisfactory at this rneeting at- 


other centlewnan? 
umen? ana 


avree with my 


“cine this to 


rey 
this condition bezin to become apparent t> you that 


you were having work taken away frorm you and that sor: of thing? ic that 


start in 1959 or hac that been taxing place earlier, if you remember? 


Casieae 


£. ie cis S become az rent until Iwas c< backs ints re 


ee 


hen was that, 


I vroule have tc look up the dats. It wes approzinmacely 


a of 1959 or late 1959 nossitly. 
Ie that when you r 


No. whacis wnen Morris, iv.cNe*, 


take work Waly from me. 


e 


Can you give us other way from 


you after ysu were transferred 


4. I can cive you a very splencic example, sir. It was the final 


on tvnich Iworkei, In the list of .2:2 + © of the seconde az.endec complain:e, 


ii is known as the bright metallic flake, 


~his joo had previously been workes 


ou 
cu 


on by another envine< In essence, American Marietta hac taken some of 


Font's stretched Wvlar fils, place’ it in a vacuum anc deposi 


e 


itea aluvcinum: on 


by the sputtering technique. hen you Go this, you obvain a typical 


O7= 


scical siorror specular finish, Their encgineers hac probably by accivent 


sorce of this in ~oluol or other commercial solvents anc. learned that 


they coul. cisssolve the surface ccaiing on the Mylar film anc release the + 
tallic fila, Chey hadhere a procuct of such im.vroved optical quali-y that 


Ceneral iv stors, learning of this, asked Ju Font iz it was possible for them to 


provice epproximatcly 5,300 sallons of autor: tive finish for their 19¢3 Cadillac, 
Ibelieve. Shen incorporated in a typical clear automotive finish, it sparkles 


literally like a diamons. It is only a few millionths of an inch thick. 


1, Too lwauzher was the enzineer. This is an Irish spelling W aucher, 


“ , 


-h-e-r, anc itis spellec out with all whe olé Aillarney. ie hav. no: 


succeeucs anc they were still ~oing to atterapt to n 


ake this product on a film 
such as lsylar anc cissslve it off, Iwas siven the job. 

-ne first thing I noted in the file was the paten: issued co American 
larietia from the assiznor, a Wr. W.cAccso, In essence, Iwas asked to come 


up with an alternative to an establishec. process in another company. 


Iconsicerel my worl om that to have been successful, I was noi al- 


lowed co coxrnplete it, sherefore, that is in your question, sir. In other worss, 
this job was taken awey irem me after Iwrote a comprehensive report of a 
proposal, an: in my last few weeks at work, Iwas constantly beine asked if 


voulsn't mane asietch, at least, of what Lhac in mind, Ltolc them thac I 


Hi 
t 


woul clacly reake a sketch for any mechanic in the shop who would buil< that 
cevice for wae to continue experiments, but I saw no reason why I shoulc make 


a sketch for anccher engineer who apparently wouldn't be cow.petent to realize 
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or complete, sven though I hac. cesienates the process in ics entirety in 
written anc verbal form anc. set up the specifications, my own supervisicn 
seevr.ec, sir, to lacx conficence that they hac a man whs coul.. co it, other 
than I, 
-ho was your supervision at that tire? 

Ay Iwas with him. only avery short time, “rombley. Now, nc 
reported to -- lam very bac here. Iam an aosent-minded person, I concen- 
trace anc have riuch on my mins, 


owe ? 


A Name another one, tie is a fellow who hac Lass uncer his eyes, 
te has an allergy that is very peculiar, 2 has enorw.ous' bacs un: eyes. 


I dcn't have it, 
é. Iz coesn't matter, I will chink of ic. 

-nat I wish t> say here, sir, is thas not only hac they taken this jot 
away from me, after Ihad stucied it at their expense, but I-voule like to put 
in the reccrd a typical quanary in imy <cine concerning i-, “Boday Arserican 
Mariette is Martin-l.arietia, “his is a patent anu patent rignes evolving fro- 


anc. parallel to an existing patent in a competitive ccon.pany vyhich I usec ts 


work for almost 20 years ago, anc my question to youis simple, an: Ican 
suramarize my entire case, oule. you object to ine going t> lnartin-l. arietia, 


working for Hill Eersen, who I worked for when I was in the 2-25 flicht teszs, 


o : 


anc. continuing rey work on the maxing of a bright flake in a vacuum? 


Iam unable to answer that, 


-his j2> was talien from me, sir, I ara civicels sn this job. 


wey Knowledge anc my expe m2 y the defendant, even thouch 
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Iwas atterapting to take ani cet arcund a covn.petitive srocess already patented, 


Tacrnait fully that I ar: competent to come up with a new process that 
anc. I vhink Lhave one. The question is woule Ibe able to 
Worx even for a x E tployer for whom I sicned the same equivalent con- 
tract of employment Z) years ayo? I assume, sir, Iam Cenies ciis privilece, 
ivr. baloney, can you think of any sther instances in 1959 an¢ 
1950 when you had work taken away from you? 
IZ is normal, sir, in research ana Seveloniment, to pass a job 
arouns, ani itis t> the acvantace of the Company to a0 So. M.any of my 
Caine > ie from other men and likewise were transferrea frova me td others, 
any times 
ive ss¢ an exarple. 
-- but searching for more and better. 
Give me an exarsple, if you have any. 
ag Thajor one was the hich sheer Spinning, “his was an sut- 
raceous thinz. 
-nen Cia that secur? 
hen I was in reechanical research, transferreé bac’: about 1959. 
Any others? 
ais was the most -- when that happened, I knew Iwas in for 


~nat is when I trisamec Sales, (sic) anc I vroula like to state, sir, 
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that when a person faces this and you realize that ycur st upervisor is looking 


£ 


for the excuse, itis quite locical a person woul. recuce thé cctal arnouns s+ 


york that he is capable of. Ido not believe that che entire re sponsicilizy rests 
with the employee. | 

“That supervisor was looking for wha: excuse? I ign": quice 
unc.erstan<. that statement. 

Sill Sranz, Gene i.orris and, quite obviously, sor-e supervision 
that Lam not able to name -- Iwouls clacly navne them it 1 ccoula -- in the te 

epertirent who were ceterzoinec the rabbic wasn't going + 
of the hat. 
"hat Gces that mean? 
f. li means that I couldn't succeed. esearch and Gevelopwent, sir, 

is a creative en¢eavor. Itis very eas7 to shackle a man or nansling (sic) hin 


by such rneans tha? he cannot come up with the solution, 


Are you stating that ivr. luorris, lr, <ranz anc perhaps c- 


individuals in the commany were deterzained that you would not succeec? 
that your statement? 
£. In that particular area, I am stating the: they blocked me, anc 
2 is ample evidence to prove that, sich sheer ee couls na 
worth zillions of Collars to cu Font, I can sive you a dissertation on iv if you 
‘is rather completely delineates, Ibis well cnown, Voday it is known 
as cnechanical wrafting of polymer(s), You can maxe co-polyx.ers saat are in 


compatible by sther r:eans, meaning tha: in the temperature [iizne 


-1)1- 


4. 


one .-cula cure completely before the other sne wouls become raechanically 
siecle. You can put them in a hich sheer Gevice, each acvenced to optimum 
lecree +f poly=nerization for the viscosity si the process at that temperacure, 
“ich sheer weans that you pull anaré the long chain m alecules an< the nascent 
-rolecular forces ere attracted. momentarily curing that instant and you can 
raake co-polymers by this metho:, 

Mow, this is the area where the personnel at Caruchers Lab chose me 
2bove others to co this job. “hey offered me the sconey to So it, “hey were 
told their money was no 520G, that they couldn’: do it, that it woull have to 


. come frora a plant, the job was taken irom 


co:ve irsrm a plant, ani when i: ¢ 


me anc givento air, izcNealy, a = 


here (sic) there any other instances in '59 an“ '5) where work 


was tazen away fror: you as you have wentionel heretofore? 

£. “his placing of strain gauges in a tire would possibly come in 
the catecory that you <entioned, in chat lwas suramarily terminates from <o- 
ins that work richt at the moment of success, 
{y70 
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-~nis is '59 anc 150? 

f. his is jus: previous to it, 

ni fny other? 

£. I con't knovy of any -- this dic not occur curing the tenure of 


when ©. R, Johnson was cirector of the mechanical cevelopn:ent laboratory. 


“his tyne ci thing never occurred. 


I would like to get back briefly to your conversation vith Mr. 
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Sritienlen, Jhat was in November of 1950; isn't that correct? 
4. Yes, Ithink around Noves:ber the 2°-h, or: sorzething. 
és I understand it, he reviewed your wvork with the engineering 
Separcinent over the period of time that you were vith -- 
f. cn the contrary, six, Xe refused t> review soy work. I speci- 


fically challenve—- hiv: ts nazie a single instance where sry technical erfcr- 


vo 


mance was not satisfactory. ie admittel, sir, chat ne couls nov, anc, to this 
aay, I don!': think you can get him to. 

I arm going t> ask you the questions anc. ask you whether ne Saic 
Shis to you, anc I don't ask you to adrnit them. Liche nov tell you “nai you 
hac. started out well with the company, but that your perforiaance has cecer- 
ioratec? 
A Yes, 


(14:9) 


A 


Hie told you, did he not, that principally this was cue to tne face 
that you coulc not adap: yourself to people with whore you workec? .-ic he tell 
yoru that? 

L. Sle rnay have used those words, sir, bu2 I Son't remermbe 
as such. Irezsember the discussion being iy unwillingness to sransier from 
research to ~roup supervisor of snechanical cesizn, of which [hac n=: inveres:. 


I colo hic: thet the timainc and all of the covplaints concerning y wor: was 


~ynea Iwas transferred, over xy protest, from research to supervising works 


transferring me ‘2. 


ho cic you protest to? 
= 


“Shis was coinpletely to Crittenden, anc this 


a 


re then, Iwas transferred to 4.20 work, 


“dintt ver. Critiencen tell you at that time that the cormpany 


ecto terminate your services, caac is, in November of 1950? 


No. 


Me dian': tell you that they had been exploring the possibility 


7 


of transferrince you to other departrrents withous success 2? You con's remember 


Six, there were two meetings a weel: apart. Wo cate, the case 


> : 


ccesn': recognize that anc consicers ¢ was only one meeting. +llow me 


a : 


te why there were tyvc r.cetings. 
fam quite sure the secon< meeting encompasses what you are asking 


-g, but nov the firs, am. quite sure that when I sols ivr. CrittenSen tha: I 


wsule ast voluntarily leave the du Pont Company, this wes a for<n of coniuct 


uninswn because they were dcing rae a favor of finding me 2 job Ssor.ewhere 
se, anc itis quite normal that du Pont can obtain frora the employee shis 
type of an abanuonment under the law. I refusec to Go So. 


3, 


ithin the weel:, Iwas called back in, ziven a lecture at creat leng‘h 
of how ¢u Pont vrould like to help me get ajob. 


“his is by ivr, Orittencen? 


Ss, anc, incicentally, he later one -- there was still another 


ee 


one vrhen Vor. Zlese anc what-you-call-it was present, “his «vas nov one or 


nyo ceeetines, Whe s2ccnd one is when much of the inforseation you are seek- 
— 


rem 


ing was stated, This was states at the seconc meeting, not the first time. 
Whis again was in Novernber 2f 1969, wasn't it? 


I think that was ecember, 
£2 least as 3£ the Cate of your s:eeting with 2. Crictenccn, 


you knew that Gu Pont had leciced to tersmainate your services; 
(142) 
£. I knew that the <rechanical Gevelopr..en: labora:cry an.. the 


velopzent engineering civision anc very prcvatly the engineer 


wat I fully especie, s t> fing suppore 
the sperating Cepartmen:, iur, Crittenaen t:14 me tha: Iwoul 
this was nsttrue, I learned that he was right. 
ce told you that he ani cthers hac explor 
the possibility of taking you on, 


f. ime wens beyonc that, sir, ~. more chan explorer. tae 
bility. Me could tell ree with assurance fhaas he | 
not, enc. I know certain inlivicuals in other denarcn.ents vhs wanted very r 
tc have my transfer effectec, Iv was blocked, 
3 


‘ho vrantes tc have your transfer effecte 7 


have given you the name of -r. Erecerson for one, 


ény others? 
I arr quite sure that Jack Lowling of Carus 


have taken te any lay of che veek, 


sy AVA! ARIE 


id he so tell you? 


sember Mx. Zowvlins -- Lnever askei that question, 


sort: anv. ability was unrestraines, 
_o you have any basis for stating that ivr. Critienien cr any- 


one else biscxed. your zoing tz work for ivr. Dowling? 
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L. Please, Lac. sorry. ir. Crittenien only dic what he «vas tols, 
sir. 
So you have any reason 2> believe that anyt ny tlockec. your 
ccing te work for inr. Eowling or “ur, Eovwling? 


£. lL asttes to see only one personin higher management, Kk was 


. 


S. 5. Laniels who hal hired re, Ele was at the tin.e in tvvo official posi-ions, 
and forcive me if I incluie the secon’ because there is jus: a chance tha: there 
cray be e connection. I con't know. 

In the firs: place, he wes assistant chief engineer. ana, probacly by 
virtue cf Siat, he was the Crand aster ci tie ivasons of the State of elaware. 
“le was one of the two voen who hai soucht wy services criginally, me nav aires 
me, apprivel every raise, and I knew if anyone was icing it to me, mo one 
own the line could very well do it without his knowleace anc consent, 


. ding what ts you? I con't quite follow. 


fe "ate have been ciscussing, being hanclec, blocxes, rail- 


Go ehead. -.uszcuse me, 


£. Mov, Lhac an appointment, over much raising of the eyebrows, 


az 1 o'cloci: followin« muy second meetin~ with ivr. Orittenien. ivr. 
tay Ss 


"es, Llknow about it,'! Nothing like this hapoens without cic assistan: 
ineer knowing azout it ani agreeing to it. 


is «> sornewhere where nobocy knows you anc start all over azain, 


I would like very much later, sir, t> put 5. °°, : aniels on th 
Y ? Me 


“wilS S vac 


have hiv cive the court any conceivable reassn as justification fur < 


ment. 
5- + ~~ 5 wo aed ane le “saecisisn ° hae Eee 1 ¥ 
ic. he concur in Wr, Uritcencen'’s Jsecision thas: it woul. 


: 


ior you to work elsewhere? he 


ia he not concur in ier, Oritvenlen's < 


A Se went fi i that, sir, ie tola = 


= avers « owt 4 "nae ‘een ae see ON 
> Somevrhere where nobody snew 2: scare et 


tell you why he woull tive you “hac 


Guw72s8 Snis -- 
f. 


nothing further to say, ani neither cil he, 


wow long iil 


o 


you speak 22 ir. 1.aniels; 
L. “ess than five minutes, In fact, the meeting was o2 
the chief ensineer wh> walkel in ani sucnnmioned hiv t> 
were very few worlds bet ©. , :-aniels anc I. 
as oS. .2, ‘caniels familiar a: all vith the wo 


° 
7 


Coing with the cu Font Corspany, if you “now 
(165) 
£. Coravlecely. 


That aocut ivr. Nadxick? 
xc at witnessin= 


12a the i= 2resciscn 


Sle is the only one + scion in any wey 


fsrcnation, an he 
etic sninnin> of yarn in cuestion, I assures hiv there were, 


Lic you “nemtion to ir, Oritenlen sr to i.r. . aniels your con- 


that you hal a permanent contract of ercployrent w 


a fe pm sen Tia TN Oy 
© TION LLON wna tS we 


£. I dic a 


Wicd you mention it to icr. Crittensen? 


Sor pletely, anc in the presence of Criccencen, 
iknowledce, is in Sschibit # in the lase 


rneetines, however, with M.r, Crivttenaen, 


Going Sack 22 your tv2 mec 


you state to him that you hec a permanent e-nployment contract with au Pont 


arvec without mutual consent, or words to chat 


that you coull not be discharge 


ifs, I Jicm's Ciscuss any such lensuage, sir. 


ic you use any such lancuace to l.essrs, —anicls anc. 


icy lanzuage is in -- I can real it for you ans Ican repear it 
ior you nov, knowlelce anc ability. I: was inate ts all ree 


ok theta. 


That was it chen? 


I [> not concede tha: cu Font has the privilecse of terminating 


Services an“ retaining my patent rights, You cannot use a contract ics ce- 
frauc, /.pprocsimately equal value must ,ass between the parties, 
‘ 7 


Jn other woris, that was avain, as I trie! tz cevelon Lefore, 


2 


really the totality of your claim as ci tha: tirne, was it not, that cu Pont 


eculen't cischnarse you -- 
L. I Sicn'< say they cculdn't discharce i 


-- anu at the same time -- 


Lf. I tole. there: that if Gu Pont chsoses to tervsinale im 


Pont Sovepany, not I, will be abanconing this contrad 


ment, sir, with absclute fin 
An< every tim SU male that statercrent, ou tied it ts 3 
ricnis, did ycu ns:? 
£ lease, 7% .@ The Stateiw.en: about abenccning the con- 
tract, that statement was made first, Whe statement concerning mal) yp 
rights, they csuli not terminate my services and retain the 7 
mace seconsarily, Whe firs: state:sent I made ts theia wv ‘concerning their 
(147) 
choice ci ternzinating. I stated without: eauivocation that snoul . ey choose t> 
2, which was cieir privilece, that they, not I, vvoula te'azanconing this 
contract, ani Ihave the letter bact: signe! by iur. Lewis, heal civcur per- 
sonnel Separt 


~evis, heaw of your perscn rmmissione< by the 


Py 


Sresivent of the comoany, Crawi:ira Greenewel:, stating tha: they are aware 
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nese facts, 


Sut the factis, is itnzt, that at ns time, either in ysur conver- 


Sacions vith Mx. Crittenlien cr in your sneetinz with Mr. :aniels or in your 


later meetine with inessers, - aniels, Daarick ani 
iu Font could ns: cischarce you unless there was mutual consent, You never 


any such statement? 
£. “i csurse not, no, Isvsulan': today, Ids not question ‘he righ: 


lam adding "without ~.utual consent anc. without violating the 


azreement that you had with iu Font." 
A You rust, please, allow me to say chat there is an absolute 
st answer that I save MV.r. Crittencen, I statec, "I will 


nst vilunterily leave the Cu Font Company." Ithink you will concede, six, 


so a 


that havinz that as a 
, une about woull not norzally cccur. 


“The only secondary statement to follow it up with is that shoull. cu Ton: 
> terminate mie, that they, not I, would be violating or abancisninz ths 


however, That at the meeting with _aniels, HMacrick 


anc Ela Il them, you cic not conten: or clai:s, that du Pon: 


esulk. nvt Sischarce ysu in the absence cf mutual consen: -- 


Le I -- 


they woulc. be violating the con- 


$f 41, 


-- ani, in effect, if they 


A ch, Icic, sir. Ican reneat the words of ep Elaxe to the best 
of my “ncswledze. Ee sail, " hat you are saying is, or according to you, 
Pont has t> hire you for the rest of your life," 

“What aic. you say ts him? 

£. Isaic, 'Uhat cepends on whether or not they Want tay patent 

richts," 


Is the statement that I imare a moment ago correc® chen, tha 


you continususly tied your patent richts with your claim: that du Font could nov 


properly <ischarcz2 you? In sther words, wasn't it your claim: anc isn't it your 


cleiza now Sha: cu Ssnt cannst cischarse you and at the se 
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revain ownership to your vatent rights? Isnlt that the kasis of your clai-n? 
Lim -AVIL: Lacs going to object to this. You have teen over this 15 
the same question, Ww rany timnes ar2 you Zoing 


here all nicht. this isn!< the 15th tire you asked 43 
hat, .hen are you going to zive un? 
VR, inc tAY: Are you going t> instruct him not io answer? 

CR, LAVIL: Iwant the recori t> show that you are wasting my val- 
uable tizae anc his ani lhope your own, but chis is the 15th time you heve put 
the sarce question anc. you have cotten an answer to it, 

WR, Wie AY: hat is a matter of opinion. 


SES IDNs: Iwill sledly repeat what I state before, 


ivy first statement was tha: I woul. not voluntarily leave the <u Font 
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Somvany. Iy second critical statement there, anc they were in sequence, 
was thet shoula cu Font choose to terminate me that they, not I, woulc be 
acanconinz this contract, In the ciscussions tha: follovwe-, I raace che state- 
sent, "I const concede che Gu Font Company the privilece of terminating my 
services an<. retaining cay paten? rights.,"' Vhis was a single, solitary state 
f£sllowinz the previsus wo. 

MR, LAVIL: Could we vary the procecure a tacsment an. let me pus 

one question ts hir.? itayc’e you will cet a satisfactory answer to those 15. 


Wi. MellAY: Go aheaé anc ask the question. 


inn, LAVIL: ier. Maloney, is it or is it not your position tha: any p2r- 


son whs is party tc a contract has a right ts breacn, abrogate, suspen:, annul 


any contrac: «vhich they may make at any “irre they want? 
LI NESS 

LAVIZ: éni alonz with that, they may have tc answer in camages 
sr whatever forfeitures or penalties they ray have ¢2 surrenaer when the sp- 
posite party brings ther: ts book? Is that not your position? 

Sap WITLN S&S: Precisely, ans my refusal to give a blanxet answer 

cu Font's risht ts terminate is cs etely because of that concition, 

W£VIL: to you think you have the ans-ver, Counsel, on tha: sare 


question that you hav en trying to cet 15 times? 


~ 
v 


WR. MeléY: I lon't believe I have ts answer questions like “nat, ivr. 


In the interes? of conservation of all our time, let's be 
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little bit reasonable, whether yru think he has answered. the question or not 


You know you woulin': be vermiite % © that in court. 
(151) 
MR, VvcliéAY: ‘lon't try to sive =e lectures, lwr. avid, please. eally, 


it is very painful to have to listen <> that. 
izAR, SAVIL: Ik is more painful to me to listen to 15 cues*ions of the 


Same kini that you put on the record tolay. 


MeltAY: 


IV.r, Maloney, ¢<o you recall ivr, ivioulion and you talxing on the 


— an] 


sore time after your meeting with lessrs, ianiels, nadrick and 


Is he the rnan who called me and wanted ts hela me fina employ- 


Yes, sir, that's richt, 
I refusec, 
Yes, Iknow. He, if you recall, was the head of the personnel 
secticn of the engineering Jepartrment, 
A Yes. 
Can youtellus, sir, your recollection of that telephone con- 


versation with V.r. ivoulion? 


MR, LAVIL: Lara coing tc put an objection on the recorc to these leac- 
ing questions anc to counsel testifying. Ii counsel wants to testify, you will 
sv7srn in anc. co that, 


R. MCKAY: ivr, Lavid, you knsw as well as I Go:that this is a plain- 
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siff anc Ican leac him all I want t2 on Gepssition, and the rule so provices, 
(152) 
WR, LAVIL: It is your depcsition, 
TR, MeXAY: Chat's right, ¢ he is a party plainciff anc I can cross- 
examine him, anc you can look it up. 
BN. MAVIE: I don't know what you are cross-examining his: on, 
EY WR, MicKAY: 
9 you recall the conversation with Mr. w.culton? 
Yes, Irecallit very well. Iwas expecting it, 
Allright, Co ahead, 
I had already answerec the question at least three or four times 
to vir. Critienczen, ivr. Elake and Mr. sacrick, 
“hat was that answer? I didn't hear tha: 


f. “hat the company wanted to help me, chat they wanted to help 


me getajoc ands x it woulc be better for me, I tole them that 


Iwas well avrare of the consequences of such an act anc that Lhac no intenti-n 
of voluntarily leaving'the du Font Company anc abanaoning my conirac:, Now, 
when I received the call from Mr. ioulton, Lreccsunte! this tc him, ie still 
insisted that they wantec to help me. 

You must allow me, sir, to consicer that form of invitation ts 
the catezory we normally today refer to as the spider anc the fly, I knew the 
minute that I sicned an application of employment with another company t: 
(152) 


du Pont would have Jocumentary evidence of my abandonment of my employr.ent 


contract, Itoli him I would not sien an anplication for employmen:. Iwent 


—iem 


e 


further than this, <n the cay following cy terreination, I called up che heac. 
of nerscnnel of the tertile fibers cepartizent anc I hac quite a conversation 


wits hivc and Ltzle hive Iwas seeking exrployrment ana offered to come Covwn 


. 


anc raake a written application ¢2 the textile fiters Ceparcr.ent for condnuity 


of service anc pr-tecticn of patent rights. Tha: afternzon, ne = calles me bacx 


ani. told me that Iwas still elicible for employment in the Cu Font Company 


acccriins t> the records, but they Cid not have a job for rae ai that 

there was no reeson why I should come down and fill out anything more, thas 
they hal the normel records ci the company availazle ¢ ier: ani it we 
superfluous ¢> fill out another set. 

Licn's he tell you, sir, that you would te 
tion isr re-erployrent? Isn's that whet he toli you, inf 

Ia, LAVIN 3 Jbjection to the question. 

TOMiES: Sir, I aon’: understani the difference, I saic that he 
sols. rne that I would be eligible for ernployment, I don't un lerstang chat there 
woulc be a Jifference if ysu put the word "consideration" Amon I wvoulen'é 

to invite sae to waste my time. 
iv (i LAY: 
As I understana your testimony, lr. Moulton offered to assis: 
obtaining eraployment; is thet correct? 
£. Yes, icay Ladd one more thing, because it fills anc completes 
the story there in that effort of getting <ce a job? 


I assure. the man -- an¢. momentarily his name isn't on my tongue -- 
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who was head of personnel at te:rtile fibers, that I would be waiting. 


Mow, this was a continuing, unvarying Jer.ani of the plaintiff to work 
for the Sefenlant or t2 be scott free of all encurcbrances, ‘here has never 
been on any part of my conduc* a willingness ts compromise that, ' 
3 4.5 I understanc it, you have not been interestec, nor have you 
meie any effort in obtaining employraent -- 
£. I refuse tz becore the servant of cw> masters, 
‘ait aimainute. Let me finish the question, You have mace n> 
effort, as I understand it, or are you interested, in obtaining ex:ployment in 
any Con-pany <uisice of the Cu Pont Company? 
£. cn the contrary, sir. j 


Cutsice cf the cu Font Corpany? 


A Idijtry. Ican Gelineate two specific areas, Whe first was 
with American Potasii in the New Yor office, 
(155) 
-hen was thet, sir? 
£. Ac the time of my filing the crisinal complaint. It was filed on 


. >. 
Y + 


a Vuescay and served. here on ivr. Frecerick Schafer of your legal ceparvimen: 
in the National Press Duilainz at about 1:50, 
If that helps ysu, that was November 27, 1952. 
4 Irersember as days of tne wee, it was on iv.oncay rnorning cu 
ont filec the Avanerican Potash-Mirsch suit of very, very much interes: t_ 
tae because this was the complete Gocumentation of the type of handling that 


I cic not wish to expose reyseli tc, Iwentts Mew York shortly thereafter with 
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coraplet2 lero copies of my case, entered the 2<fices of Armerican Fotash anc 
“alice. with iar. Scott's secretary, alurs, Marina, isr. Scott was cut of town, 


I left wita her a complete set of papers of my case, without the attacamen: of 


exhibits. I did not cive what coule be calle at the time, anc Iwas still re 


| 
I taining, records that were confidential, } 
I went baci: a secon: tivne and saw irs, Marina an. cid nos catch ivr, 
| Sevtt in his office. I mace a third attempt here in ..ashington, -‘e usually spenas 
& 
‘“hursday or Fricay of the weex here and has offices, an. I knew his secretary! 
narce. ifomentarily, her na-ne is not on my tongue, but ltries so niake arrange- 
ox ments through her tc wseet Mir, Scott, who I uncerstanc is vice presisen: in 
charge of the lecal department of American Fovasa, 
(155) | 
. 4. svimary reason was to fine cut whether 4imerican Potash was willin 
» a 


iC) 


to accep: an ployee, unser the thr indenture, was was in the spposice 


positisn to Hirsch, in that I was the aggrieved party. Iwas never able, sir, <2 
ovtain an answer in any form frsir wr, fcoxt, LIhave never Deen able to con- 
tact lux, Scott, althoucvh I made three specific attempts in the offices, [have 
not writien any letter that would form documentary evidence, though I wish as 
riuch as possible tos do so accurately, andl also, sir, jus: in the last few <eys, 
have written a letter, on aivice of counsel, to the Hercules : Pewder Company 
asi.ine woulc they consider me for ernploymen: uncer these circumstances, anc 
I transmitted in that letzer the objection for the motion to 'cismiss, the hearin 
1 


before Jucge Younscahl, the four-page opinion written by Jucge Youngcahl anc 


the affivavit which is part cf sur reques? for summary judgment, I also in- 
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Tei a copy of the crizinal contrac: of employment, 
ent in this case? 


Go shea. with your ans-ver, “.hen cil you tall: to the American Fotash Com- 


ny or irs, izarina? _2 you reiw.ember that? 
In Lecéeraber just before Christmas, Srobably arounc the ldcn 


0— Lecermber, Iwsulk estimate, 


hac would be 1 s that correct? 


Yes, 
Mave you mace any other attempis, Mr. i.aloney, <ther vnan 
nitioned, Hercules ana fimmnerican Fotash, to obtain ersployment 


wo you me 


oy- 


cnly by asking friends of the suitability or chances of empl 


A 
nt, but I made two contacts definitive in this zpinion that I memticnes. 


ive that you mentionec.? 


‘Shey are twos patent attsrnsys in the Ctate of -elaware. 
avternpis in the State sf elaware, many more 


the ll within the Tiate of ). elavvare wvas one ta John J, ivorris, 


to ajunior mevaber of his Hicim who is a pacent attorney, 
rie listened ts me for appromimately two hours, real wy original coz - 
orncre- 


to bani: on any cf the local c 


reules :r Atlas, hiring sne, that he was guice sure that there 


such as “ic 
sre than a routual acreevnent between then: that when one corapany ter- 
€¢avraan, the sthers will not hire “ne only exceptions t> this + 


= 
2 


“mown + 


xn when cu font laic off 1559 envineers at once from the Louviers Cuiliins. 


#. number of these sen vrere hires. by liercules, 


f- Secon 


3 ¢omvact was an atternpt -- 


en was that contac:? I cidn': cet 2 


get th en 


Ican give you the date exac‘ly, sir, tvway the Sth, Jdward 


L-y-3-n-s, 


S2conc. patent aticrney who offere* an opinion in this 


= 


—rerzton Cturtevan: of Connolly, Eove %: Lod- aS 


here are they located? 


=ensficial Duillinc:. 


ie Wiss Cturtevant tell you? 


Ious:te her in my affidavit. It was she whoisaic, "After all, 


litigation with Cu Pont, not knowinely." 


No one knowinzly seek 


vor<s, celiverately, Chis was her complete rejection of all pos- 


fray obteining employment: in iis area, 


sa aware, sir, that uncer the law, lam not requirec t> seek employ- 
frova hore or in other areas of experience, Whe Jate of Miss 


~warlevan: was September 24, 1952, Ihave no: Mace any contact 
ercploysent where I-woulv. be reauires t> sign en avolication for 


ei 


en: because I will not sign any forraal statercent that would be prejucicial 


e 


y leval stancin~ fr_z an eauitable tasis uniter the 


rule! that those wh> seek 


equity v.ust do equity, I con't wish to become a servant of two raasters or ts 


1 
clouc the issue. Icsnsider the issue clear and I-vish to retain it in its pures 
Lo I understanz that you have not earnec. any incoz.e since you 
were terminates by Cu Pont? 
L. “hat is correct. I consiZered that du Pont ha= refused t> allow 
mae, sir, to continue in my employ-nent anc in areas of exnerience, Ian. 


threazenec. and any employer is threatened with prosecucion shoul I care ts 


* 
WR. LAVI-: 


Ea 


ok 


Lirectine ycur attention t> a question and answer on cirect 


exarcination, a creat deal of answer ani question between you anc ivr, i-csay 


a 2 a’ 


cic five and ten-year pins anc the cere-nonies ateniec thereto, 
your thinking thai what was said. at the five-year pin ceremony anc the ten- 
¢ ~ - 
ear pin ceremony would be a determining factor of your permanency cf em- 


ployment? \Joul_. chat ke the only ching that woul deterzaine your persmanent 


exoployrent? 


iz haz little sr nz beari 


ican assure 


2-nloye2 morals. 


chat is not assures that } 


I: is merely a means of izaproving 


+ there is not a cu Sont employee tocay 


as lonz as cu Pont needs a person af 
— 


nis type an“ services anc he can perform: them acequately, “his is the policy 


of tae Cu Font Dormnany anc lam in complete acreeraeni vith it, It falls down 


as cone indivi: bucxs an-ther in a ficht for power. 


ER OCS INSS 


cicn': you file a cross motion? 


V.cwtAT; It was atime problesn, Your Sonor, ts tell you 


se oe oot 
SPINICN os Ses 5 SUR 


,; SO LURL: Vhe plaintiff moves for surnmary jucgraent on 


Count 5 of the second ar-ended coraplaint, What ccunt attespts to set forth a 
ay 
Ss): 


cause cf action for cameces for wrongful discharge of che plaintiff by the ae- 


fencant, 
‘“-he nlaintifi was exxploy2c by the cefencan: uncer a writcen 
employment contract which the plaintifi claims shoul. be construe as pre- 


viding for employment for life, subject ¢> termination for cause only, The 


Sourt is of the oninion that the plaintiff is en error in s> construing the ccn- 


-he oricinal contract of Noveraber 5th, 1945 provides, in che 
fifth paragraph, that the employer shall e-nploy the employee or continue his 
2raploymen? at a wace or salary to be ~outually agreed upon between the parties 


for such lencch sf time as shall be mutually agreeable to saic employer anc 


aid ersployee. Obviously chat meant that the employment c-ulc be terminated 


1%] 


2: any tizae by either party. 

‘She second. contrac: of January 9th, 1952 ccntainec a similar 
provision, It provided for employment of the ex.ployee by the employer ata 
waze or salary for such leng<n of tire as shall be mutually acreeable, Tb- 
Ta a 407. 


visusly it cic not mean that unless both asreed to terminate the employment 


the emoloy-cen: csuic. not be terminatec, on the contrary, the contract is 
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ccul.. terzainate 


oO Oy Ale Santali Wag as aneae 5° ae nen sien =. a 
Consequently, the plaintiff has n> cause of acvion aor wreonzsal 


r4y ayer 


hese considerations suffice for a cenial of the motion for sum-ary 


‘She Court micht aid, however, thas even if there wes ae cause =f 


action there are numerous questions raised as to whether “here was g25u cause 


for discharz2, as to what the avncunt of camages “vere. Consecuently, in no 


even: can this cause 2f action be cispzsed of in favor 2f the plaintiff by surimary 


judemen:. 
‘She motion is cenies, 
MR, Mcté.¥: ivay Il present an orcer now, Your Sonor, >ecaus= 
Il arc leaving town chis afternson. 
so A oes Se ee So sean thy on Re ie 
“OP COUR: You may show it to the s-ner sias, 
Amy v2jection as to the forn. of orcer, lr. | avic? 


ws Sarr oar om . 


“2D WSPUCY CLERK: Chere is als> a s-otisn for protective 


Jz. -~AVIL: Vhatis a u:s0t matter new. 


*; Very well, When the moticn is withcrawn? 


. ‘ 


Vin. -AVL: Yes, sir. his order Ihave nu objeccion to, a 


p 
iC) 


2 of the srcer. 


-~ne plaintiff, having movec for sumraary juczment as to Count 


““nree of the Teccnd Amended Con 


mplaint herein, the cefencant havine opposed 
Saic. 222cion with supporting affidavits, and the Court having considered the 


plealings, afficavits and the plaintiff's deposition on file, ani havinz hear¢ 


oral arcurent with respec: to said mction, itis this 25th day of Septernber, 1963, 


= mone, 


om R13 “hat plaintifi's motion for suzamary judgment as to 


rn rE OR re if ee Aap & no eile pel tas eae hee tte 
Coun. Whree of che Cecons Amended Complaint herein be and it is hereby deniec, 


/s/ Alezancer Holtz off 
Jucge 
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INIIS MCCION FOR SUMNVARY JULGMENT 


. = 4 Seer — oom - “ Rae 
SOND AMEND C CME LAINE 


Lefendant moves this Court for an orcer, pursuant to Ted, -. 
Civ. $, cranting defendant summary judecaent on all counts of the seconde 


amended cor:plaint. “he grounds for this motion are as follows: 


S 
1. Under Exeployes! Agreements dated November 5, 1945, ana 
January 9, 1952, all of the patents anc allegec inventions and improvements, 
title to which plaintiff seeks in this action, and which ave the ellesec basis for 
plaintiff's claim for damages anc eccounting for past profits reelizec ty cefen- 


cant, are the exclusive property of <efendant, 


zZ. Those said patents and alleced inventions an<. improvements, 


. 


-¢ from the express provisions of the saic ‘smployes! #creements, Le- 


fencan:, 


> 


matter of law, to ce 


In any event, vlaintifi, as a matcer of law, cannot recover any 


- 


avroun: fvcra defendant on account of allezed profits to defendant cerived 
use in its business of olaintiff's alleec. inventions anc improveimenis, ce- 
cause Cefencent, at the very least, was, anc. is, entitled to "sho rights" in 
¢ inventions anc in.provements, 


Plaintifi, as a matter of law, is not eniitlec to damazes for 


aloyment ~/2s 


/s/ James C, Mesay 


/s/ sdward J, Grenier, Jr. 
701 Union Trust Euilding 
“Vashinvton 5, DB. ©. 


Lttorneys for Lefendant 


2 Cot. 25, 1963 


LEPreNDANT'S MEMONANEUM OF POINTS 
END AUTHORITIES IN SUPPORT OF ILS 


MCPION 2 O28 SUMIZLRT JULEMIN:E 


Material Sacts. 
ee 


Tlaintifs is a former employes of defendant. His emzloyment 
re 


> se . Fe 


comzrenced on Noveraber 5, 1945, ana it was terminatec. on January 12, 1961. 
Deintiff was hired as a Development -tngineez, Me worked, in various capa- 


cities, asa. evelopment + invine2r or esearch iincineer dur inc his entire 


term of ereployment by cefendan 
-n November 5, 1945, slaintiff and defendant executed an 


ro) 


Eravloyes! Acreement, which is attachec to plaintiff's amended complzin:, 


a 


anc is incornorated ty reference into the second amended cornplaint. Wheat 
yeernent srovides that all improvements and inventions ceveloned by the 
ernployee curing his eranloyraent, relating in any way to matters which might 


be or become the subject of investication oy defendent, shall be the sole a 


exclusive property of Gefencant. It further provides that any patents obtained 
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on such irepxovements or inventions must be assizned to defendant, =h2et 


Aoreerment also contains the following >rovision: 


UPI CE: Chat said Smployer shall 
employ said Zmploye, or continue his em- 
rloyment (as the case ray be), ar a wage or 
salary to te reutually agreed upon between 
the parties for such length of time as shall 


11S 


2 


2 rautually agreeable to said imoployer anc 
saic. uraploye."' 
cn January 9, 1952, plaintiff anc Cefendant executes another 
iivaployes! #.creement containin= essentially the seme xovisions, hat 


Acreement provices, in part: 


UNCW, THER CRs, in consideration 
of and as part of the terms of the eraployment 
oz continuation of employment (as the case may 
te) of the Employe by the Sxcployer, at aware 
ox salary anc for such length of time 2s shall 
be rautually acreeable, it is agreec as follows:"' 
etc, 


In his second amended complain:, nlaintifi alleses the: ne cen 


veloped several im;oztant inventions during the course of his ercployment by 


defendant, anc thet vatents were cbiainec. on two of those inventions. He fur- 


v aw 


ther alleges that defendant wroncfully terminated his exiployment, in breacn 
of the @znvloyes! /.creeraenis of November 5, 1945, and January 9, 1952. —e- 
cause of that allezec wrongful tersnination of his employment, he claims the: 
he is entitled. to damazes for the wrongiul termination itself, camazes arising 


frorm Cefencant!s allecec use of his patents anc inventions, ana accounting for 


past vrofits defendant alle~ecly realized on account of its use of plaintiii's 


tents anc inventions, and title to those pacen=s anc inventions. 


Points and /uthorities. 
ecco, ene Sheree mete 


r Under the Employes! /.sreements of Noverxnber 5, 1945, and 
January 9, 1952, all of the natents and alleged inventions involves. in this action 
are the sole ani exclusive property of defendent, Those f.creements also 
nlainly orovide that plaintiff is obligated to assicn to defendant any oatent 
obtained on eny improvement or invention developed ty plaintifi during his 
employment ty defendant, even if such patent is obtained following the termin- 
ation of plaintiff's employment, Whese “greements are valid and binding. Cee, 


—~ 


eer, Patent % Licensing Corp. v. Clsen, lec >.26 522 (2G Cir. 1951); Marshall 
SOS SS ee sR aie 


ve Coleate-Palmolive-‘Feet Co., 175 ¥.24 215, 217 (26 Cir. 1949); Amnot., 153 
£,. 1.2. 923, 995. 

2. tis clear from the face of the coraplaint that plaintiff was hirec 
to invent. ivoreover, olaintiff so testified. on his deposition in this action, taken 
ny Cefendant on July 24, 1963. (PL LCesos., > 59.) Uncer these circumstances, 


even erart from the imployes'! ésreercents, plaintiti's patents anc allezed inven- 


tions telonz, as a matter of lew, to defendant. See, e.c., Standarc Paris Co. 


ve Seck, 264 U.S. 52 (1924); Shook v. United States, 220 7,20 952 (6th Cir. 


pony 
Ne) 
e) 
oO 
~ 
Py 
c?] 
te) 
rH 
c 
. 
Oo 
oO 
pb 
0) 
Cy 


&, 352 U.S. 924 (1957); Marshall v. Colcate-Falmolive-reet 


Co., supra; Morth /.rserican Philins Co. v. Zrownshield, MMs. Supp. 762 


(S.£.N.¥. 1953). See cenerally /nnot., 14 4..L,2, 1177, 004-9 (1922), sup- 


slerrented, 22 4, L, 2. 1937, 1050-39 (1924); 44 A, L.R. 593, 594-95 (192); ¢5 


£,L,2. 1512, 1516-12 (1933); 153 £4. L2. 983, 987-91 (1944), end the nurmberous 
cases citec. nerein, 
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Ze In addition to the reasons set forth in paragraphs 1 anc 2 akove, 


theze is a further reason why plaintiff is not entitles. to recover Gamages on 


account of profits to defenJant from its use in its business o- plaintiff's allesec 


inventions, and why plaintiff is not entitled to an accounting for such allecea 


9aSt orolits. he second ar.endec corcplaint clearly indicates that vlaintiii ce- 


2 
“ 


one 


veloped his allesel inventions by making use of defendant's facilities and mater- 


jals; it is further amnarent that mlaintiff develozed these inventions on defencant's 
oreraises during his normal working hours. Flaintiff reiterated these facts in 
his deposition. Under these circumstances, defendant had, and has, inalien- 


able 'shon rizhts' to use plaintiff's allesed inventions in the course of its bus- 


iness. See, e.c., United States v. Lubilier Condenser Corp., 289 U.% Ive 


9700C Vv. Hewitt, 119 U.S, 225 (1085); 


+ 


ve imaurice 4. Carbell, Inc., 204 F.25 946,946 (9th Cir.), cert, denied, 345 U.c. 


073 (1953); Marshall v. Solgate-Dalmolive-Feet Co., susra; inkade v. New 
Ect SS See ee 


Vouk Chinbuildin: Core., 21 NJ. 352, 122 £,23350 (1956); #mnot., 614. 1,24, 


24356, 272-74, 394-97. 


4. Under the plain lanzuece of the “mployes! 47zreemenis, plain- 


tifi's employment was terminaole at will, he courts have so nela in constru- 


in; contracts containins language even more favorable to plaintiff's interpreta- 


tion of his zanloyes! 4.creemenis than the lanzuaze actually contained in chose 


azreements, See, e.c., Superior Concrete Accessories, Inc. v. -iemper, 


264 8... 2d 459 (ivio. 1955); Faisley v. Lucas, 346 Mo. 827, 143 S. 7.2 262 


(1940); izallory v. Jack, 261 ivich. 155, 274 N77, 746 (1927); Faulkner v. Les 
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Moines iruz Co., lle Iowa 120, 99 N,v. 5¢5 (1902). 4.s noted above, plaintiff 

s hired to invent. On the authority of the cases cited in paragraph 2 above, 

any resulting zatents and inventions therefore belong to cefensant, as a matter 

of lew. Under these circumstances, plaintiff did not provide any separate and 
£ 


adicitional consideration for his Zmployes' /.creements, over and above his 


services, which «vould render his eraployment not terminable at will, See 


Su-erior Concrete Accessories, Inc. v. Mereper, Supra. Consequently, ae- 


fenjiant was entitled to terminate plaintiff's employment at will, and it there- 
fore cannot be hele liable to plaintiff for damages for wroncful termination of 


his eraployment. 


Conclusion 
Yor the forecoing reasons, defendant is entitled to summary 

juccment, as a matter of law, on all counts of the secon2 amended complaint, 
enc therefore this motion should be granted. 

Respectfully submitted, 

/s/ James C. MocLay 

/s/ Zeware. J. Grenier, Jr. 

701 Union Trust Zuilcing 

ashington 5, Lb. vo. 
ittorneys for Lefencant 


? 


(Sertificate of Service) 


Tiled Lec. 9, 1962 


APPILLVIL OF NORVIN G. MALSNSY, Jn. 
IN SPPCOSIVICON TO DL FENDANT'S b-CLICN 
FoR SUM 27 JULGMENS. 


CLUMELL, ss: 


ITCR VIN G, iéé LONY, JR. - first duly sworn according 


to law, Geposes and says: 


Contract Lated November 5, 1945 


“hat while affian: was yet in the employ of Generel Wv.0+ 


Corporation, wostern Aircvait Division, at Linden, New Jersey, guly auch- 


‘ al 


orized. agents of defendant corporation, ©. S, Laniels and ©, 2. Johnson, 


necotiated for the services of affiant with Gefendant cornoration, and as a re- 


sult of this negotiation affiant was invited to come Gown to the defendant's gen- 
eral offices at /ilmington, Celaware, for interviews leaciae to specific em- 
sloyraent vith defendant corpor ation 2% their Mechanical Development Lazora- 
tory; that during the interviews with ‘0, ., Laniels, then l.anager of | 
isngineering Livision of cefendane corroration, affiant wes told by cS, 4. Lanie 
that, the test that defendant could offer atfiant would be me (10%) ner cent less 
‘han what afiiant was receiving with Seneral iotors Corporation, but, that tac 
Gifference in salary was justifies, because the job with Lu/Dont was snore per 
rnanen:, anc that affiant coulc look forware to a lifetime career in researc 


Gevelonment, if he coulk successfully fill the job; chat the concitions for contin- 


uity of employmen: were explained in che booklets describing the company policy, 
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ecific booklets issuec co your affiant during the period of his 


rmaployment, anc. entrusted to the custody of affiant's co-couns el, “inc Davic, 


squire, are attachec hereto as Sxthivit 2b, 
That in consiceration of the promises and assurances of Geien- 
Gant corporation, as stated avove, the affiant agreed to enter the excploy of de- 
iencent corporation at 2 cut in salary of ten (107) pez cent, and in consequence 
employment contract on Moverzber 5, 1945. That the said 
contrac: of employment provided "for such length of time as shall be rautually 
avcesable to saic employer and saic. employee". “hat your affiant understoos 
this clause of the contract to raean, at the titae of its execution, that affient 
coulé ie cischarzved for cause, or laic off with separ ation pay in proportion to 


wvice senderes; that contuinity of ernployment rests at the basis 


“hat affiant entered uron the .erforrnmance of his cuties uncer the 
said conizec: ani was specifically assicned to develop a practical means of auto- 
raaticelly "welling the briéce wire for electric blasting caps", and in the pursui: 

: it becarne anparent that affiant had been hirea for his "know-how! 
anc. expexience in the certification of aizcraft spot welcers, said xnow+how and 

ience were gained by affiant while in a former employment; that defendant 
hire’ affiant solely for his exnerience anc know-how; that affiant was success- 
fal and the solution is still in use at the Fornton Laz:es, New Jersey, plant; 


the electric blasting cans manufactured by Ju Font continue to use the weld- 


affiant. That affiant successfully completed his 
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first year probationary perio< under the said employment contract, ana contin- 


uec to the completion of five (5) years uncer saic employment contract, assicnes 


to various research and development problems, unzelated to automatic weldcinz, 


includin;; the successful solution of the problem of high speed weighing for auto- 
rratic packacing machines, etc, 

: the conclusion of the first five (5) years of successful 
endeavor as a research and Gevelooment engineer, affiant received a service 
emblem and was instructed cy his supervision on the respons 


nected conduct of a career employee, wearing a public emt 


Lifiant's Gecond Five 


Neer en rec ee ee ence nse ese eee 


“hat on January 24, 1951, the patent apolication for niga speec 


weiching was filed, and U. S. patent number 2, 661, 091 was issues on Ve 


That with the said hich speed patent in process, and with every in- 


Sication that iz woul: be ranted, affiant was resuested ty his sunervisoz, 7. <. 


Reynolds, to sign another research anu cevelopment countrec:, vraich was cis- 


cussed at lencth before and after its execution; that the secon_. contract was 


-: 


executed by your affient, on January 9, 1952, anc. the saic. ae GS. 


H 
de M4, 


upon proceeded to assure your affiant that the newly executed. contzvact was to 


t interest of your affiant, and that affiant could look forwar- to the erm- 


the tes 


+ . 


ployee's benefits that accrued frorm continuity of service as set forta in the Sook- 


lets (iizchibit (5) and in the nev contract; that affiant, continuing in the service 


defencant uncer the second contract, e:ecutec. January 9, 1952, re- 


> 


ceived his second service exbleza with 2 star added upon the completion cf his 


tenth year of service on November 5, 1955. ‘hat special recognition in the 


form of bonus awards totalinc thirty-three (33) shares of defendant's stock 
plus sufficient cash to cover income tax requirements, all awariec in appre- 
ciation of the successful efforst of your affiant, 

““nat in 1953 your effiant completed his invention of the "broken 


filament iletector'; that patent number 3, 013, 429 was issued thereon on Lecerm- 


< 
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sex 19, 195], to the Gefendant, snore than eleven (11) months after the discharze 
of affiant from the service of cefendant. That the forecoing patent is in daily 
use in Gefencant's te:tile fibre plants; that the high sneed weizhing patent, supra, 
is saying royalties. 

That on December 19, 1959, affiant hac submitted to defencant 
his third invention, of "a pneumatic process for the manufacture and drawiny 
followed sy hydraulic nackaczinc of synthetic polymer continuous filament yarn", 
for patent anplication,’ Chat on November 29, 1950, affiant was notifies by de- 
fen3ant that he would not be sunzorted in the aforecoing invention, and immeda- 


ietely thereunon aifient was advised by defendant, by and throush his duly con- 
stituted acent, L, R. Crittenden, to seek employment elsewhere. “hat there- 
alter, on January 12, 1941, affiant received 2 Jetter from defendant terrminatinz 
his sexvices as of said date, That, notwithstancine the termination of the af- 
fiant's services, as aforesaid, the defendant denies any richt of affiani, the 
inventor, to nroceed with the developing and patenting, either within defendant's 


cornoration or any other corzoany, or to offer his know-how in any area of ore- 


vious e:cperience with the defendant to any prospective employer. hat your 


affiant Cenies that he has ever been told of any specific job wherein his services 


were unsatisfactory; affiant further denies that he has rendered any unsatisiac- 
tory service to the defendant while in its employ. 

“hat your affiant challenzed L. -2. Crittenden to name a specific 
instance in which affiant's technical perforrnance was unsatisfactory, but ne 
coulé not, and neither has the defendant, itself, chosen to answer this challence, 
even though fully advised of same in txhibit 4, page 1, ane on rages 120 to 150, 
inclusive, of Geposition of plaintiff taken on July 24, 1962 ne herein adontec 5} 
reference. 

/s/ Norvin GC. iieloney, Jz. 


(SJURL'S the 5th Gay of Lecerrber, 1953) 


(Certificate of Service) 


The cefeniant, havinz; moved for sua ry juccmen:, the plein- 
tiff havinc opposed saic motion, ani the Cours having considered the pleadings, 
exhibits and ienosition of nlaintifi on file and having heard oral argument with 


respect to sais moticn, it is this day of Leceraber, 1943, 


CRELIREL: That defendant's motion for summary judcmen: be 


[s/ flexanéer Moliwoff 
Judce 


(Certificate of Gervice) 


Filed Lec. 28, 1963 


MOTION FOR 4 REHSARING UPON Of REC ONSIDERL TION 
oF DEFrENCLNT'S 71OTIIN FOR SUMNVLRY JULGMEN, GR, 
IN “He ALVERNLTIVE, THAT SHEE MOZICN FOR SUMMARY 
JUZCMENT ANE THs = SEF LFF ORDED THERON Es 
Live cp TOCCUNTS OF THE PLAINTISY 1S CON.PLLINE 
UTON THE PLRMANENCY CF HIT EME PLOYMENT 


4 the hearing of the defendant's motion for a summary judgment 
the whole thrust of the argument and the Court's decision stemraed from the con- 


tention that appellant's entire cause, set forth in three (3) counts, fellif his em- 


ployment contrac: was terminable at will. “hile Judge Youngcahl, in a written 


1/ 


reemorancurs, conceived of anda interpreted the contract as one not terminable 
at will, Count One of the plaintiff's coraplaint asks for a ceclaratory judgment, 
if the Court should conclude that the contract is terminable at will, upon the 
theory that upon such terraination anc abanconrent of the contract by the deien- 


t, 


the plaintiff was entitled to relief from other provisions of the contract 


de: 
sr 


which cae Gefendent claimed still bound the plaintiff, even if it terminatec. the 


contractual oblication. 


1/ Tuaze vouncgéahl expressed an oral opinion on Counts Cne anc swo of the 


amended cormplaint on 4pril 3, 1963 (ir. pc. 5): 
“prc STURT: You would be entitled to loss of wages ana rein- 
statement if you can prove you were improperly cischarged, unless LCuront has 


some misconduct of some kind which would. entitle Soe to discharge the man. 


"Your client, in my opinion, uncer this language of the contract, 
your client has been wrongiully discharged, "' 
lr. pgs. 3 and 4): 
"STD COURT: I think there is a question of fact on the termin- 
ation of the ermployrnent, <n the vatent situation, I think it is clear that the 
(Continued tc top of next page) 


1/ (Continued) 
employee had no rizhts, but on the question of unilaterally terminating the em- 
ployment under the language of this contract, both parties, it seems to me, 
have to agree as to the termination of the employment. 

"VR, GRISNISR: Your Honor, on that point we submit the con- 
tract probably is ambiguous. 

wpi> COURT: I don't think it is ambiguous. I think the contract 
is clear. It seems to me both parties have to agree to the termination, unless 
of course, obviously, if the defendant claims there was soime misconduct of the 
eravloyee, such as dishonesty or somethinz of that kind, but in the absence of 
such conduct there has to be a mutual agreement ior termination of the employ- 
ment, and therefore, I think this case will have to go to trial on that issue, 

Wy, GRENEIDR: Your Honor, the point is mace in our reply 
rnemorancgura that even if everything ur. Cavid said in his opnosition memo- 
vandum is true, nevertheless he failed to state a claim upon which relief can 

2 


NEI COURT: I think he has stated a cause of action in stating 
that he did not mutually agree to the termination of the employment. You are 
admitting that for purposes of this argument‘, are you? 

"VIR, GRINDSR: Sor the purposes of this argument, yes, Your 
Fionor. 

ups COURT: And under that provision of the contract that said 
the employer shall employ said employee anc. continue his employment at a wage 
or salary to be mutually agreed upon between the parties for such length of time 
es shall be mutually acreeable to said employer anc said employee. 

“Now whatever lawyer drew that contract, if he was representing 
iLuPont and had in mind that SuFont could discharge that eraployee for anything 
except misconduct ought to have looked in the books a little better, in my opinion." 


—————————— 

“he contract provides for the assignment of all patent richts of 
the >laintiff anc alleges that the defencant contends, that even though it has 
terminated the contractual relationship between the varties, yet NEVO. 
L.cES, the plaintiff is bound by its terms which were mace an essential of that 
contractual relationship. In other words, defencant seeks to terminate at will, 
ONLY its oblizations under the contract, while continuing in force anc efiect 
those of the plaintiff as thouzh the contract hac. not been terminatec. In this 


area his Court has indicated, during the first hearing, that the cefendant coulc 
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m7 


not “have its cake and eati “he summary judgment, as enterec, would 


foreclose the >laintiff from the relief he claims he is entitled to, even if the 

contract is terrineble at will. “Zhile it is conceivable that plaintiff might nov 
=inate the contract, so as to avoid his responsibilities thereunder, even if 
it is cerminable at will, “Ho MEFSNDANT, SIMILARLY, cannot avoic the 
conseauences, if in its wisdom, it Gecides to terminate it, “he consiceration 
assignment of patents, a detriment to olaintifi, is and flows to the 

benefit of the defendant; once the corresponding benefit to laintiff, his em- 
ployzsent, is cut off, there is no consideration for the continues 
£0, at the very least, with reference to patents to be applied for, the defen- 


° 


dant woulc only have "sho» rights". However, plainii< claims in his co-s>lain‘, 
v1 attacheé te his complaint, shows that the Gefendant, after 


cerrainatin= the contract, still insists that it may require olaintifi to periorm 


n the sinzle case found treating this particular varient of the 


azoLie.., the Court, in ROCK ELL v. Nb. ESPs ke LURES Mrs. Co, 102 
bee ROK ELL vv, Nb! ES re Re ee Mee ey ON 


Sonn. 255, 122 4. 302, the provision for the richt to patents after termination 
of cae contract could only mean that it was a venelty to be invokeé if PLAIN.Iss 
CE RMINA Clo Tres “TELS, In other words, that the contract was not 
le, even dy its terras, so that on *he one side those vesting in the com- 
to plaintifi's ratenit rights coulc ce maintained, while on the other, 
“he consideration for this crant could be terminated at the mere whim of the ce- 


fendcant. 


Your plaintiff says that the grant of sumraary jucgment, as to all 


counts, even those proceeding upon the theory that the contract was terrinable 
at will, is too broad and was not Gocurnented in the oral ruling of the Court or 
consistent with the ‘vivotal conclusion of the Court. 

$4 


Resnectiully suciitte 


/s/ ¥ienzy Lincoln: Johnson, Jr. 
£itorney for Slaintii 


(Certificate cf Service) 


Filed Jan. 2, 1964 


FAMEANIIS CFPISILTICN 2c. eS 
WEARING OF LEFSNEANTN V.CTISN 


Plaintiff seeks reconsiceration of this Tour t's Crdexr of Lece 


16, 1963, entering summary juczment on behalt of aefenceni, 


Plaintiff's arcument in surpo=t of his wotion raises no soints 


. 


which have not heretofore been raised by him eit 


3. 


nes in memozanie or in oral 


arczurnent, 


£ 


‘Plaintiff contenis that even though Cefe endent'vas entitled to 


terreinate the employment relationshiz a: ~vill enc even though plaincili wes 


> 


not wrongfully discharged, he still hes some sights under the -lm:ployes' 
Lazeements entere= into between the parties. 

S-ecifically, plaintiff contends 
satents anc inventions develope~. by hira while employed oy the cefencant. 


e 


contention is mede despite the fact that the -mployes' Lozeenments speci 


nvovide that the defendant shall te the sole owner of any such patents and in- 
ventions. ‘hus, the .mploves! / creement of January 9, 1952 provided: 


"!ny anc allimprovements ana inven- 

tions conceiveé or mace by the Srmvloye during 

mericc of his said employment relating in 
any vay to the activities or business of the 
iployer, shall be disclosec sromptly to the 
isroplover and shall be the sole anc exclusive 
property of the .mployer or its nominse; anc 
whenever requested to co so by the mployer:, 

Seesploye shall execute any and all applica- 
tions, assiznments anc other instruments which 
Suaployer shall cee. necessary in orcer to 
apoly for anc obtain Letters Zatent of the Unitec 
ltates end foreicn countries coverinz said im- 
provements or inventions anc in orcer to assign 
and convey to the -cmoloyer or its nor.inee the 
sole and exclusive rizht, title anc interest 
therein.’ The otlizations shall continue beyond 
cae termination of the period of employment 
with vesmect to imsrovements or inventions 
conceivec or mace by the -omploye during the 
serioc of saic er:ployment. “x mphasis 


susslies, ) 


- a 


Dlaintifi has misconceived cefencani's position. iLefendant has 
not terminated its contractual relationshis, as contended by :slaintiff on page 2 
maermovancuim, lather, cefendant relied on its acreements in terminat- 
ing claintiff's ercnloyment an continues to rely on those asreements insofar 
they crant to a “<coprovements anc inventions con- 
ceive- or mace by plaintiff during the perioc of his eraployment. 
Contracts containin: the provisions similar to those incluced in 


icerecion universally have been held to be valic ana 


Licensin:; Sorporation v. cClsen, 1 


2@n=. Tir. 1951); 1. acShell v. Solrate-Saliolive Teet So., 175 F.2a 215, 217 
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49); ani annotation in 153 LR, 902, 905. 


Sven in the absence of such an agreement, if an employee is 


hired to invent, any inventions developed ty hir: during the course of hira em- 


sole mroperty of the emoloye See, for example, Mar- 


ployment tecome the 


shall v. Colgate-Palmolive-Freet Co., sunra; Shook v. United States, 
I laa a A (aera et Sees SoS 


952 (6th Cir. 1955), cert. denied, 353 U.S, $24; Morth émerican Philics So. 
en at ne Deena a 


v. Zrownshield, IF, Supp, 762 (S.E.N.¥. 1953). 


ifically, during his Jeposition, “hat he 


had keen hired by ¢ le: toi Thus: 

Z “Yas it your understanding, ivr, ivaloney, 
as of the time you were hired ana also curing 
the course of your erployment, that you nad 
been hireé to invent for the cu Dont Comnpeny? 

Wle ch, very definitely, sir, Iwas sneci- 


fically hired, as I mentioned in my first exam-~ 
ale, to develop a means of mechanically, euto- 
matically welcing the bridge wires on Biecsic 
blasting cans. 


We In other words, your cutie 
with your work were to inven: or 


vices? /asn!= that the nature c= yo 


mf Lefinitely," (Plaintiff's Lesosition, 
lincly, the olaintiff, in assicninz his inventions to 
dant, furnished no "additional consideration." He was nized to invent ana wes 
paid to invent, 
She situation here is similar to that confr onting the court in 
Cuperior Concrete Accessories, Inc. v. Kemper, 2845, ./,2¢ 


where the plaintiff argued that he had provided a separate and adcitional con- 
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Seration for his contract other than the services to te renderec. The court 


ecizee. this contention, statin=: 
"In an atterapt to bring this case under thei 
rule it is conteniec that appellants were re- 
quired to estaclish a warehouse, aevelop a 
sales organization anc increase resroncent's 
tusiness, Dut these acts were the acts apzel- 
lants were being maid to ao. Shey do not con- 
Sticute sesarace ana accitional consiceretion. Wy 

smphasis supplied, 


“he facts enc the contract involved in fLockwell v. New De>arture 


122 4A.. 302 (Sonn. 1925), relied upon cy oleincifi, are completely cit- 


ferent from the fects and contracts involved in the instant case. Shere, as the 


court noted, the vleintiff, "throuch his executive ability anc. inventive zenius" 


ae mw - 
hes. developed 2 


enufacturinz plant." Yhe plaintiff had agreea to trans- 


fer to the Cefendant ell inventions or imsrovernenis develozed vy hima enc all 
noients relating to such inventions. =he cefendan:, in turn, acreed to pay 
elaintifi 2 svmell salary anc royalties on patented inventions developed ty the 


olainzizi. 


‘efendant refused to zive the plaintiif the opror- 
sanity tc make future improvements and inventions, cespite the fact, as the 
cour: fornc, this opsortunity was the real consideration which caused the vlain- 
$f tc enter into the contrec:. The court also found as an "unescapatle conclu- 
sion" thet "defendan? dic acree to cive pleintiii this oprostunity and to provide 
hix active emeloyment so that he cculc. cerry out the oblizetion of his contract, 
and cefencant coul> carry out its oblication to r.enufacture the products of his 
1 


inventions end pay hire the acreec. uvon royelties therefor." (1204. at 213) 


x 
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indicated, there wes no such agreement between the varties in the instant 
S part 


case. 


Pleintiff also refers to Judge Youngdahl's memozancsum opinion. 


“hat opinion related to defendant's motion to dismiss the first armendea com- 


plaint, I: statec in effect that, assuming that plaintiff could establish he was 


@ 
Pa 
o 
fo 
oo 
+) 
cc) 


entitleé to nermanent employment, there then would have to >e consid 


problem of the rights to inventions, This Court has hele that the plaintiff was 
not entitled to pexmanent employment anc that he was not wronziully discharged. 
é.ccordingly, he hes no further rights under the imployes' Acreements. 


In view of the forecoing, it is respectfully requested that olain- 
tiff's motion for rehearing te denies, 
‘Respectiully submitied, 
/s/ Jazaes C. Memay 


/s/ Zonvaxc JI. Grenier, Jz. 
701 Union Crus: Luilding 


“fashington 5, +. o. 


{torneys ior - efencden 


(Certificate of Tervice 


Filed Jan. 3, 194 


Q) 
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G 
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oS 


Uron consicezation of the motion of plaintiff for 2 rehearing 


c mary juczment, or, in 


uton or reconsiceration of defendant's motion for sui 
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the alternative, chat said motion for summary judgment and the relief affordced 


~ 


hereon be limited. to counts of the plaintiff 


x 


's complaint cased upon the 


his employment, filed herein Sec. 22, 


41, a) 


. that the said motion be, and the same hereby is, 


BARRY 4. HULL, Clerk 


Zy (S) Zulalia M, Xoester 
Deouty Clerk 
Zy direction of 


= . = 


ALSZEANUR HOLYA SF 


Presiding Juage 


Filed. Jan. 17, 1964 


NOVICE Cr APTELL 


Notice is hereby civen this 17th cay of January, 1964, that 
NORVIN CG, MALCNEY, plaintiff, hereby appeals to the United States Court 
of écpeals for the Vistrict of Columbia from the juacment of this Court entered 
on the 10th day of } ecember, 1963 in favor of the defendant, =. Sur CNY de 
NSMCURS, Inc., defendant, against said plaintiff, NORVIN G. MALCNEY. 
/s/ “ienry Lincoln Johnson, Jr. 


£ttorney for Flaintiif 
$26 3rd Street, N. 3. 


Jarnes ©, MeXay, Dsq. 
ttorney for Defendant 

Union ‘“rust Euilding 

ashington, =... 


Jan. 27, 1964 


GLENS FALLS GROUP, 2519 North Charles Si., Laltirmore, Ma. 21210 

In £ccount with 

Henry Lincoln Johnson, squire, $26 3rd Street, N. Wv., .’ashingion, —. ©. 
Late: 1/27/54; Eond or Policy No.: Ed 911322; Frincipal or Insures: Tosis 
EZond on apreal, Norvin G. Maloney, Jr. vs =. I, Lupon: de Nemours & Co, 


Ch. 3699-523 Debit: $10.00; PAID: $10.00, 2/12/44, /s/ 3, Clens Fells 


Insurance Company. 
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Appellant, 
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E. I. DU PONT de NEMOURS & CO.. INC., 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions are: 

(1) Whether or not, as a matter of law, appellee is the sole 
owner of two patents and one unpatented invention developed by appellant 
while employed by appellee, under the unambiguous terms of written 
agreements which provided that any such patents or inventions so developed 
by appellant "shall be the sole and exclusive property of'' appellee. Or, 
even apart from such agreements, whether or not, as a matter of law, 
such patents and inventions are the sole property of appellee, since 
appellant was hired to invent for appellee. 

(2) Whether or not, as a matter of law. appellee was entitled 
to terminate the employment of appellant at will under the unambiguous 
terms of written agreements which provided that appellee shall employ 
appellant for such length of time "as shall be mutually agreeable" to the 
parties. 

(3) Whether or not the district court judge was precluded 
from ordering summary judgment on behalf of appellee by an earlier 
interlocutory order of another judge who was not asked to decide the 
key issue upon which summary judgment was later granted. 

(4) Whether or not there are any genuine issues of material 


facts to be determined by the district court. 


INDEX 


COUNTERSTATEMENT OF THE CASE. 


SUMMARY OF ARGUMENT . 


TAR GUMIENiDs eo ven tous etter lel tool oil el ein eile! fe) 0) ae! 


I. 


I. 


It. 


Iv. 


Vv. 


The Provisions in the Agreements Relating 
to Ownership of Inventions and Patents 
are Valid and Binding ......+-.-- 


Since Appellant Was Hired To Invent for 
Appellee, the Patents and Inventions 

Would Be the Sole Property of Appellee 

Even Had There Been No Agreement 
Between the Parties as to Ownership Thereof 


Under the Written Agreements between the 
Parties, Appellee Had the Right To Termi- 
nate Appellant's Employment at Will 


1, Appellant was employed by Appellee 
for an indefinite period of time . . 


2. Tenure of employment was not the 
subject of ''subsequent" or ''pros- 
pective'’ agreements as now urged 
by Appellant . 


Judge Youngdahl's Ruling Is Not 
the Law of the Case ....-+ +++ - 
There is No Genuine Issue of 

Material Fact. ....-+ +++ +46. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 18,454 


NORVIN G. MALONEY, JR., 
Appellant, 


Vv. 
E. I. DU PONT de NEMOURS & CO., INC. 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


Appellant's claim of wrongful discharge by appellee, and his 


claim to ownership of two patents and one unpatented invention developed 


during the fifteen years he was employed by appellee, are based upon 
two unambiguous agreements entered into between the parties. The 
first of these agreements was executed on November 55: 1945 (JA 32-34); 
the second, on January 9, 1952 (JA 34-35). 

Each of those agreements provided that appellant would be 
employed by appellee "for such length of time as shall be mutually agree- 
able'' to the parties. Each of those agreements also provided that "any 
and all improvements and inventions conceived or made by [appellant] 


. during the period of his said employment, relating in any way to 


on 


the activities or business of [appellee]. .., shall be disclosed promptly 


to [appellee] . . . and shall be the sole and exclusive property of [appellee] 


. orits nominee... ." 
Appellant was hired by appellee in November, 1945. As shown 
by appellant's testimony during his deposition, as well as by allegations 
in his second amended complaint, appellant was hired to invent for appellee. 
Thus, appellant testified: 


"Q. Was it your understanding, Mr. Maloney, 
as of the time you were hired and also during the 
course of your employment, that you had been hired 
to invent for the Du Pont Company? 


"A, Oh, very definitely, sir. I was specifically 
hired, as I mentioned in my first example, to develop 
a means of mechanically, automatically welding the 
bridge wires on electric blasting caps. 


"dQ, In other words, your duties in connection 
with your work were to invent or to improve devices? 
Wasn't that the nature of your duties? 


"A. Definitely." (JA 89-90.) 
And,in his second amended complaint, appellant alleged: 


| | , [that he] obligated himself [by the November 5, 
1945 agreement] to devote his entire time and best 
effort to such duties as may be assigned to him, and 
faithfully and deligently serve and endeavor to further 
the interest of the defendant. 


"That in consequence of said permanent employ- 
ment contract, plaintiff entered upon his duties as a 
development research engineer for defendant corpora- 
tion, was thereafter transferred to research engineer, 
and because of his susceptibility of scientific ideas 
and faculties for development, he was promoted to 
Research Project Engineer, and thereupon assigned 
to work on various projects of defendant corpora- 
tion. That in respect to the foregoing assignments, 
he devoted his best skill and talent in furtherance 
of defendant's business, and amassed an enviable 
achievement Record during his first six years of 
employment under the aforesaid permanent employ- 
ment contract. That included among said achieve- 
ment Record was the invention of an improved 
apparatus for weight classification. ...' Para 6, 
second amended complaint.) (JA 16-17.) 


See 


"That during the more than 15 years which 
followed plaintiff's engagement with the defendant 
corporation. . . plaintiff faithfully and fully devoted 
his time, energy, skill and creative genius to all 
assignments tendered him by defendant corporation. 
Plaintiff applied himself to his work with diligence, 
efficiency and effectiveness in furtherance of the 
productive work of defendant corporation. He de- 
signed, he developed, he created and he invented. 
This work for defendant corporation resulted in 
letters patent Numbered 2,661,091 and 3, 013,429 
being issued him by the Government of the United 
States."" (Para. 18, second amended complaint. ) 
(JA 22-23) 
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"That during the said 15 years, the plaintiff 
faithfully and diligently devoted his creative efforts 
to his various assignments in the employ of defendant 
corporation, and as a result thereof effectuated the 
following inventions... ." (para. 25, second 
amended complaint.) (JA 26) 


Appellant worked for appellee for more than fifteen years and was paid 


salary and bonuses which aggregated $152,093. 53. (JA 48). He was 


discharged by appellee on January 13, 1961. 
SUMMARY OF ARGUMENT 


Appellant's claim that he is entitled to ownership of two 
patents and one unpatented invention developed by him during his 15 
years of employment by appellee is contradicted and refuted by the ex- 
press provisions of written agreements entered into between appellant 
and appellee. Those agreements provided that any such patents or in- 
ventions would be the "sole and exclusive property" of appellee. Such 
a requirement is a standard provision found in contracts between em- 
ployers and inventive employees, and uniformly has been upheld by the 


courts. 
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Even if there were no agreements between the parties, appellee 
would, under the applicable authorities, be the sole owner of any such 
patents or inventions because appellant was hired and paid to invent for 
appellee. 

Appellant's claim that appellee could not terminate his em- 
ployment unless appellant agreed to be terminated is also refuted by the 
express and unambiguous provisions of the aforesaid written agreements. 
Under those agreements, appellant's employment was for an indefinite 
period of time, and his employment could properly be terminated at the 
will of either of the parties. Appellant's agreement to assign his patents 
and inventions to ‘appellee did not constitute "additional" consideration 
so as to support his claim that he could net be terminated without his 
consent because, as noted before, the development of patents and inventions 
was the very act appellant was paid to perform. 


Appellant's contention that an earlier ruling by Judge Youngdahl 


precluded the district court from entering summary judgment for appellee 


cannot be sustained. The key issue decided by the district court, i.e., 
the correct construction of the tenure provisions of the written agree- 
ments between the parties, was not before Judge Youngdahl. That issue 
was first presented to Judge Holtzoff by appellant in connection with 
appellant's motion for summary judgment. Judge Holtzoff construed the 
tenure provisions of the agreements as permitting either party to terminate 
the employment relationship at will, and that ruling was adhered to by 
Judge Holtzoff when he later granted summary judgment on behalf of 
appellee. 

In any event, the doctrine of the law of the case is not applicable 


to interlocutory orders in this jurisdiction, and, for that reason alone, 


ase 


Judge Holtzoff was not bound by the earlier interlocutory order of Judge 


Youngdahl. 

There are no genuine issues of material fact because, under 
the express provisions of the written agreement entered into between the 
parties, appellee was entitled to terminate appellant's employment at 
will, and, moreover, the two patents and one unpatented invention de- 
veloped by appellant while employed by appellee became the sole property 
of appellee. Accordingly, summary judgment was propérly entered on 


behalf of appellee. 


ARGUMENT 


The Provisions in the Agreements Relating 
to Ownership of Inventions and Patents 


are Valid and Binding 


It should be noted at the outset that agreements such as are 
here involved, under which an employee agrees to assign to his employer 
ownership of inventions developed in the course of the employment, are 
commonplace and are valid and binding. Thus, a contract between em- 
ployer and employee, identical in pertinent part with the agreements 
under consideration, was held to be valid by the Second Circuit in Patent 
& Licensing Corp. v. Olsen, 188 F.2d 522 (2nd Cir. 1951). 

There, the employer brought an action to compel the employee. 
whose employment had been terminated, to assign to the employer three 
patents covering inventions made by the employee during the course of 
the employment. The employee's contention was similar to that asserted 
by appellant herein, i.e., that the termination of his ernployment cancelled 
the entire employment agreement, including the cruplovect duty to assign 
the patents. The Second Circuit rejected this contention and went on to 


say: 
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"It is well settled that an agreement on the part 

of an inventor to assign inventions developed while 
in the employ of another is not inequitable, or 
unconscionable. . . . Both the contract of em- 
ployment which included the duty to assign patents 
on inventions made during its term [and a second 
contract]... were supported by full and adequate 
consideration. ... Under the circumstances, 
and having accepted the stipulated compensation 
for five years [the employee] . . . cannot now be 
heard to say that a court should not require him 
to perform his part of the agreement."' (188 F.2d 
at 525.) 


Likewise, the Third Circuit, in Marshall v. Colgate-Palmolive- 
Peet Co., 175 F.2d 215 (3rd Cir. 1949), ruled that: 


"A patent is property, title to which passes 
from the inventor only by assignment, and an 
agreement to assign will be specifically enforced. 
As between employer and employee, rights are 
determined upon the contract of employment. 
United States v. Dubilier Condenser Corp., 

... 289U.S. 178... ." (175 Fi2d at 216-217.) 


The express language of the Supreme Court of the United States 


in United States v. Dubilier Condenser Corp., 289 U.S. 178 (1933) was 


as follows: 
"A patent is property and title to it can pass 

only by assignment. If not yet issued an agreement 

to assign when issued, if valid as a contract, will 

be specifically enforced. The respective rights and 

obligations of employer and employee, touching an 

invention conceived by the latter, spring from the 

contract of employment." (289 U.S. at 187.) 

The opinion of the Seventh Circuit in Paley v. Du Pont Rayon 
Co., 71 F.2d 856 (7th Cir. 1934), is of particular interest because the 
contract there under consideration was virtually identical with the 
November 5, 1945 agreement entered into between appellant and appellee 
in the instant case Inthe Paley case, the court, in directing that the 


patent under consideration be assigned by the employee to the employer, 


relied specifically on the express terms of the contract between the parties. 


The court said: 


"| . the contract which the parties signed. . . 
covers the precise question we are now considering. 
It provided for the assignment of patents obtained 
upon discoveries made by appellant during the 
period he was employe by appellee. Such a con- 
tract 1s neither harsh, nor inequitable, nor un- 
conscionable. Courts have uniformly held it to be 
the proper basis of a decree of specific performance 
such as was entered in this suit. Magnetic Manu- 
facturing Company v. Dings Magnetic Separator 

Co. (C. C. A.) 16 F. (2d) 739; Standard Parts Com- 
pany v. Peck... ." (71 F.2d at 858.) (Emphasis 
in original. ) 


See also New Jersey Zinc Co. v. Singmaster, 71 F.2d 277 (2nd Cir. 1934). 


And see generally Annot. 16 A.L.R. 1177, 1184-89 (1922), supplemented, 
32 A.L.R. 1037, 1038-39 (1924); 44 A.L.R. 593, 594-95 (1926); 85 A.L.R. 
1512, 1516618 (1933); 153 A.L.R. 983, 987-91 (1944). | 

Rockwell v. New Departure Mfg. Co., 128 Atl. 302 (Conn. 
1925), relied upon so heavily by appellant, is completely inapplicable. 
There, as the court noted, the plaintiff, through his meetae ability 
and inventive genius" had "developed a great meninges plant.'' The 
plaintiff had agreed to transfer to the defendant all inventions or improve- 
ments developed by him and all patents relating to such inventions. The 
defendant, inturn, agreed to pay plaintiff a small salary and royalties 
on patented inventions developed by the plaintiff. 

Thereafter, the defendant refused to give the plaintiff the 
opportunity to make future improvements and inventions, despite the 
fact, as the court found, that this opportunity was the ''real consideration" 
which caused the plaintiff to enter into the contract. The primary benefits 
of the contract to the plaintiff were to be the royalties received from 
inventions developed by him while employed by the defendant. Salary 


‘wags a minor consideration to the plaintiff." (128 Atl. at 313.) 
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The court also found as an "unescapable conclusion" of law 
that ‘defendant did agree to give plaintiff this opportunity and to provide 
him active employment so that he could carry out the obligation to manu- 
facture the products of his inventions and pay him the agreed upon royalties 
therefor." (Ibid. ) There was, of course, no such agreement in the instant 
case, which involves the standard form of contract between an employer 
and an inventive employee, under which the employee is hired and paid a 
salary to invent for the employer. Such contracts, as we have shown, 
uniformly have been upheld by the courts. 

The foregoing authorities make it clear, as a matter of law, 
that, under the provisions of the agreements entered into by the parties, 
appellant has no basis for claiming ownership of any inventions or patents 
he may have developed while employed by appellee. 

II. Since Appellant Was Hired To Invent for 
Appellee, the Patents and Inventions 


Would Be the Sole Property of Appellee 
Even Had There Been No Agreement 


Between the Parties as to Ownership Thereof, 


It is equally clear that, in view of the nature of appellant's 
employment, he would be required to assign ownership of such inventions 
and patents to appellee even had there been no contractual obligation to do 
so, As pointed out before, appellant was hired and was paid a salary to 
invent for appellee. It uniformly has been held that, under such circum- 


stances, any inventions or patents developed by an employee become the 


sole property of the employer. Thus, in United States v. Dubilier Con- 


denser Corp., 289 U.S. 178 (1933), the Supreme Court ruled that: 


"One employed to make an invention, who 
succeeds, during his term of service, in accom- 
plishing that task, is bound to assign to his employer 
any patent obtained. The reason is that he has only 
produced that which he was employed to invent. His 
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invention is the precise subject of the contract 
of employment. A term of the agreement 
necessarily is that what he is paid to produce 
belongs to his paymaster."' (289 U.S. at 187.) 
To the same effect were the holdings in Standard Parts Co: v. Peck, 
264 U.S. 52, 59 (1924); Shook v. United States, 238 F.2d 952, 954 
(6th Cir. 1956); Marshall v. Colgate - Palmolive -Peet Co., 175 F.2d 215, 
217 (3rd Cir. 1949); Houghton v. United States, 23 F.2d 386 (4th Cir. 


1928), cert. denied, 277 U.S. 592 (1928). The language of the Third 


Circuit in Marshall v. Colgate-Palmolive-Peet Co., supra, exactly fits 


the situation here: 

"| . if the employee is hired to invent, or is' 

assigned the duty of devoting his efforts to a 

particular problem, the resulting invention be- 

longs to the employer."" (175 F.2d at 217.) 

Appellant asserts, in an effort to circumvent this argument of 
appellee, that he "was not hired to design, construct or invent a particular 
device,'' but that "he was hired generally and it became necessary for 
defendant .. . to have an assignment of the statutory right to a patent, in 
addition to the use of the products of his inventive genius.'"' (Brief, p. 29.) 
This belated assertion not only is not supported by the record but is contrary 
to appellant's own testimony that he was in fact hired to invent for appellee. 
Moreover, the repeated allegations of the second amended complaint, 
particularly wherein it is alleged specifically that the patents and inven- 
tions developed by appellant were the "result" of his 15 years of employ- 
ment by appellee (para. 25, second amended complaint) (JA 26), make it 
clear that he did in fact spend his time inventing or attempting to invent 
for appellee. 

But, in any event, there is nothing in the foregoing cases which 


even implies that a different rule as to ownership of patents obtains if an 


employee, hired generally, does in fact engage in duties assigned by his 
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employer which result in the development of inventions, On the contrary, 


the rationale of those cases must, as a matter of logic, apply equally to 


both situations. 
In view of the foregoing, there can be no doubt that any inven- 
tions and patents developed by appellant while employed by appellee right- 


fully belong to appellee, and any claim of ownership by appellant must fail. 


TII. Under the Written Agreements between the 
Parties, Appellee Had the Right To Terminate 


Appellant's Employment at Will 


Is Appellant was employed by Appellee 
for an indefinite period of time. 


Appellant's claim that he was wrongfully discharged also cannot 
be sustained. His assertion that his employment was to have been ''con- 
tinuous"' or "permanent" is simply one way of stating that his employment 
was to be for an indefinite period of time and, hence, terminable at the 
will of either party. To construe the two agreements to mean that appellant 
had a job for all time flies in the face of reason as well as the plain language 


of those agreements. 


*/ Appellant has conceded that appellee would, at least, have “shop 
Tights"' to any patents or inventions developed by appellant while em- 
ployed by appellee. (Brief, p. 29.) Appellant's concession, as far as 
it goes, is correct. For, it is clear that, even if appellant's claim of 
ownership is correct, appellee does have "shop rights'' to such patents 
and inventions. See Hapgood v. Hewitt, 119 U.S. 226 (1886); Consoli- 
dated Vultee Aircraft Corp. v. Maurice A. Garbell, Inc. 204 F.2d 946 
(9h Cir.}, cert. denied, 346 U.S. 873 (1953); Annot. 61 A. L.R.2d 356, 
394-397 (1958). ‘Thus, even if appellant's other contentions are held to 
give rise to issues of material fact, appellant would not be entitled to 
any damages for money allegedly received by appellee from said patents 
and inventions as prayed for in Counts One and Three of the second 
amended complaint, or to recover on the basis of alleged "unjust en- 
richment" as prayed for in Count Two of the second amended com- 
plaint. 
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Appellant and appellee agreed that appellant should be employed 
"for such length of time as shall be mutually agreeable." This clearly 
means, for example, that, if it is not agreeable to appellee that appellant's 
employment shall continue, the employment shallterminate. It does not 
mean that appellant's employment shall go on forever unless both appellant 
and appellee agree to terminate it. 

That appellee's construction of the ''mutually agreeable" lan- 
guage of the agreements is correct is indicated by a substantial number 
of decisions in which courts have interpreted language, more favorable to 
appellant's interpretation of his agreements than the language under con- 
sideration, to mean that the employment is terminable at the will of either 
party, without cause. A leading and frequently cited case so holding is 
Faulkner v. Des Moines Drug Co., 117 Iowa 120, 90 N. W. 585 (1902). 
In that case, the plaintiff was employed under a written contract to take 
charge of the defendant's surgical supply department. The written con- 
tract recited,'"''This contract in effect until mutually agreed void. '"' (90 
N.W. at 586.) The court held that this was merely an ordinary contract 
for "permanent" employment, that is, employment for an indefinite period, 
terminable at the will of either party, without cause. In so holding, the 
court said: 

"It is not conceivable that in entering into the, 

contract in suit plaintiff supposed he was entering 

a service from which nothing but death or the 

consent of the defendant could relieve him. It 

is equally incredible that defendant supposed or 

understood that it was thereby taking into its 

employment a person whom it was bound to re- 

tain in its service until such time as that person 

should consent to his own discharge. If we should 

hold the contract enforceable according to its 

literal terms, the defendant could never abandon 


or sell or dispose of its business without plaintiff's 
consent, even though its prosecution entailed: 
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certain loss or bankruptcy; and, on the other hand, if 
the surgical supply department of the business should 
return no profit, and thus leave plaintiff without any 
compensation whatever for his labor, defendant could 
nevertheless insist that he go on with the contract to 
the end of his life." (91 N.W. at 586.) 


The court also made the following comment on the allged duration of the 
agreement: 


"Who can place any reasonable estimate upon the 
period which would probably elapse before the parties 
‘mutually agree' that the contract between them shall 
be considered 'void'?" (90 N.W. at 587.) 


These remarks by the court in Faulkner are a fortiori applicable 
to the case at bar and to the agreements under consideration. It is clear from 
the Faulkner case and the other authorities which will be cited below that the 
"mutually agreeable" language in the employees' agreements cannot be given 


the legal effect claimed by appellant and that appellant had no more than em- 


ployment £95 an indefinite term, terminable at the will of either party with- 


out cause. _ 

The Faulkner case was followed by the Supreme Court of 
Michigan in Mallory v. Jack, 281 Mich. 156, 274 N.W. 746 (1937). 
Mallory entered into a written contract with defendant for employment as 
asalesman. This contract contained the following provision: 


"It is agreed that this contract cannot be terminated 
or ended without the consent of both parties, and is bind- 
ing upon both parties, their heirs, representatives, 
successors, or assigns.'"' (274N.W. at 747.) 


The court in Mallory similarly recognized that, under the literal terms of 
the contract, the employment could end some time prior to the death of the 
employee, and therefore held that the employment was for an indefinite 
period and could be terminated, without cause, at the will of either party. 


The court specifically noted: 


*/ Even appellant conceded on deposition that his employment was for 
an indefinite duration when he testified in effect that his employment 
simply had ‘no stated ending."'" (JA 92-93.) Appellant also testified that, 
in his discussions with appellant's employees about tenure, they did ''not 
use the word 'permanent' employment. The company would not allow the 
use of such aword. ..." (JA 93.) 
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"Tt is impossible to determine with any reasonable 
degree of certainty the length of time the contract 
is to endure, for who can ascertain the time when 
the parties would mutually agree to its termina- 
tion. The contingency might occur one year or 
ten_hears hence or, if dependent upon plaintiff's 


apparent intentions, would without doubt never 

occur." (Ibid. ) (emphasis added.) 
The Supreme Court of Michigan thus made it clear that its holding could not 
be avoided through an allegation by the former employee that he never 
would have agreed to the termination of his employment. | 


The Supreme Court of Missouri reached the same decision on 


virtually identical language in Paisley v. Lucas, 346 Mo. 827, 143S.W.2d 


262 (1940). Paisley entered into a written insurance agency contract with 
an insurance company, an amendment to which provided: 


"It ig understood that said contract and supplements 
thereto will be continued in full force and effect 

and will not be cancelled or modified, except by 
mutual agreement * * * or unless the Insurance 
Department of the State of Missouri by proper 

order requires and demands such modification, 

or cancellation.'" (143 S.W. 2d at 269.) 


The court rejected plaintiff's contention that this amendment gave him a 
contract of employment for a definite period, namely, the duration of his 
life; rather, the court found that the duration of the employment was in- 
definite. In rejecting plaintiff's contention that the contract was not 
terminable at will by either of the parties without cause, the court said: 


"A careful reading of the entire contract and 
amendments fails to disclose any language which, 
in our opinion, clearly expresses an intention of 
the parties that the contract should continue so 
long as appellant should live. The language of the 


amendment, while evidencing a present intention 
not to cancel, does not Indicate an express intention 
to confer upon appellant a perpetye ee of em- 

loyment. Minter v. Dry Goods Co., Mo. App. 
tS. 26. 173S.W. 4. No such intention appears 


from the evidence in the record. Considering the 
language used, the subject matters of the contract 


‘ 
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and the situation of the parties, we think the 

employment was to continue only Xe) Tong as 

it was mutua. satisfactory to the parties."' 

{Emphasis supplied.) (143 S. W. 2d at 270.) 

The Supreme Court of Missouri adhered to the holding in 
Paisley in a later case involving a distributorship agreement, which the 
court held indistinguishable from the ordinary employment contract for 
personal services. In Superior Concrete Accessories v. Kemper, 284 
S.W.2d 482 (Mo. 1955), the agreement provided: 

' 1Superior and Kemper agree:--That this 

agreement shall become effective on July 1, 

1941, and shall continue in effect thereafter 

until canceled by mutual agreement. '"' 

(284 S.W.2d at 489.) 
The court held that this was a contract for an indefinite term, terminable 
at the will of either party without cause. See also Bixby v. Wilson & Co., 
196 F. Supp. 889 (N.D. Iowa 1961) (containing a thorough and extensive 
review of the authorities); Meredith v. John Deere Plow Co., 89 F. Supp. 
787 (S.D. Iowa), aff'd, 185 F.2d 481 (1950), cert. denied, 341 U.S. 936 
(1951); Lewis v. Minnesota Mut. Life Ins. Co., 240 Iowa 1249, 37 N.W.2d 
316 (1949). 

Appellant relies principally on this Court's decision in Littell 
v. Evening Star Newspaper Co., 73 App. D.C. 409, 120 F.2d 36 (1941), 
to sustain his contention that his employment was on a "permanent" basis. 


However, that case does not support appellant's contention that his em- 


ployment was to be "permanent" in the literal sense. As a matter of 


fact, even though the parties in the Littell case entered into an oral 
‘permanent'' employment contract, this Court affirmed the trial court's 
direction of a verdict for the defendant employer. After discussing generally 


the applicable principles of law, this Court stated: 
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"If it is their purpose, the parties may enter 
into a contract for permanent employment-- 
not terminable except pursuant to its express 
terms --by stating clearly their intention to do. 
so, even though no other consideration than 
services to be performed is expected by the 
employer or promised by the employee. The 
meaning of the cases previously referred to 

is that where no such intent is clearly expressed 
and, absent evidence which shows other con- | 
sideration than a promise to render services, 
the assumption will be that--even though they 
speak in terms of 'permanent' employment -- 
the parties have in mind merely the ordinary | 
business contract for a continuing employment, 
terminable at the will of either party."" (73 | 
App. D.C. at 410.) 


Here, of course, the parties did not state their "clear intention" 


to enter into a permanent" employment relationship. Instead, as found 
by the district court, the parties stated their ''clear intention" by un- 
ambiguous language to enter into agreements under. which the employment 
relationship was terminable at will. 

In Littell, this Court was called upon to construe the meaning 
of the term ''permanent" as used by the parties in an oral agreement. 
Here, unlike Littell, the word 'permanent" was not used in the written 
agreements executed by the eS go Rather, as stated, the language 
used is unambiguous and, as shown by the foregoing authorities, permitted 
either of the parties to terminate the employment relationship at will. 

It is a universal rule of law that a court will not look beyond 
the face of a contract to determine the intent of the parties if the contract 
is unambiguous, as are the agreements here under consideration. See, 
for example, Machen v. Yost, 54 App. D.C. 261, 296 Fed. 1008 (1924); 
Simpson Bros. v District of Columbia, 85 U.S. App. D..C. 275, 179 F.2d 
430 (1949); and Kenny Construction Co. v. Allen, 101 U.S. App. D.C. 334, 
248 F.2d 656 (1957). 
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Moreover, the word "permanent" was not used in oral statements 


made to appellant by appellee. (JA 93.) 
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In the Machen case, supra, this Court stated: 


"The contract is in plain and unambiguous terms, 
all of which are given force and effect by this 
interpretation, and it is only when a contract 

is ambiguous that room is left for speculation 

as to the real intent of the parties."" (54 App. 
D.C. at 262.) 


In the Simpson Bros. case, supra, this Court held that: 
"In the absence of ambiguity the intent of the 

parties to a contract must be ascertained from 

the language thereof without resort to parol 

evidence or extrinsic circumstances... . 

The. . . clause involved in the instant case 

is without ambiguity. The district court was 

therefore bound to apply it as written rather 


than according to some asserted interpretation. 
(85 U.S. App. D..C. at 279.) 


And, in the Kenny Construction Company case, supra, this 
Court noted that: 

"| . we do not reach intention as a means of 

interpretation unless the words are unclear or 

both parties assert a positive intent contrary 

to the words and nobody else is adversely affected 

by the strange meaning." (101 U.S. App. D.C. 

at 336, ) 

Here, the pertinent language of the agreements is unambiguous. 
The parties thereby agreed that the employment relationship could be 
terminated at the will of either of the parties. The district court was 
bound to apply those agreements as written. 

Nor can appellant find support for his claim of ''permanent" 
employment in the fact that he agreed to assign all his patents and inventions 
to appellee. As we already have pointed out, appellant was hired by 
appellee specifically to invent. He was given a job and was paid a salary 
with the expectation that he would, in fact, invent and that such inventions 


would, in fact, become the property of appellee. Accordingly, no "addi- 


tional"' consideration was furnished by appellant when he simply did what . 
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he was hired to do; i,e., develop inventions and assign those inventions 
*/ 
to appellee. _ 


The case at bar is indistinguishable in apinglaic from the situa- 
tion in Superior Concrete Accessories v. Kemper, 2845S. W.2d 482 (Mo. 1955). 
The plaintiff in that case argued that he had provided a separate and addi- 
tional consideration for his contract, other than the services to be rendered. 
That contention was reject ed: | 

"In an attempt to bring this case under that male 

it is contended that appellants were required to 


establish a warehouse, develop a sales organiza- 
tion and increase respondent's business. But. 


these acts were performed pursuant or incidental 
to the contract of employment. They were the 


acts appellants were being paid todo. They do 
not constitute separate = additional Seon, Wu 
(284 S.W. 2d at ror ) (Emphasis supplied.) | 


And, in Lee v. Jenkins Brothers, 268 F.2d 357 (2nd Cir. 


1959), another case principally relied upon by appellant, the Second 


Circuit had the following to say about so-called permanent employment 


contracts: 


"It is not surprising that lifetime employ- 
ment contracts have met with substantial hostility 
in the courts, for these contracts are often oral, 
uncorroborated, vague in important details and 
highly improbable. Accordingly, the courts have 
erected a veritable array of obstacles to their 


*/ As previously stated, there is nothing unusual in this arrangment 
between a corporation and its employees. The Court can take judicial 
notice of the fact that a substantial source of revenue of chemical com- 
panies, such as appellee, stems from inventions and patents. A corpora- 
tion cannot itself "invent." It can only obtain inventions and patents 
through the activities of its employees. The results of the labor of its 
paid inventive employees rightfully belong to the corporation, just as 

do the returns received from the efforts of its salesmen. It would be 

a most unusual situation were a corporation, such as appellee, to hire 
and pay an employee to invent for it, and refrain from insuring that it 
became the owner of any patent or invention developed by 'the employee. 
Pertinent, too, is the fact that numerous other employees of appellee 
signed agreements identidal with those signed by appellant. (JA 59-60.) 
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enforcement. They have been construed as 
terminable at will, too indefinite to enforce, 
ultra vires, lacking in mutuality or considera- 
tion, abandoned or breached by subsequent 
acts, and the supporting evidence deemed in- 
sufficient to go to the jury, as well as made 
without proper authority. 


“However, at times such contracts have 
been enforced where the circumstances tended 
to support the plausibility of plaintiff's testimony. 
Thus when the plaintiff was injured in the course 
of employment and he agreed to settle his claim 
of negligence against the company for a lifetime 
job, authority has been generally found and the 
barrage of other objections adequately disposed 
of, [Citing Pierce v. Tennessee Coal, Iron & 
Railroad Co., 173 U.S. 1 (1899), relied upon by 
appellant herein. ] And where additional con- 
sideration was given such as quitting other em- 
ployment, giving up a competing business, or 
where the services were 'peculiarly necessary' 
to the corporation, the courts have divided on 
the enforceability of the contract."" (268 F.2d 
at 368.) */ 


None of the circumstances set forth in the second paragraph of the fore- 
going quotation are present here. 
2. Tenure of employment was not the 


subject of "subsequent" or "pros - 
pective' agreements as now urged 


by Appellant. 

For the first time, in his brief to this Court, appellant con- 
tends that the agreement between the parties as to tenure of employment 
was not covered by the agreements of November 5, 1945, and January 9, 
1952, but was the subject of "prospective" or "subsequent" oral agree- 


ments. Any contention that the parties entered into subsequent oral 


Sel This case involved an alleged oral promise made by one of the defendants 

on behalf of the corporate defendant and for his own account. Since there 

was no written agreement involved in Lee v. Jenkins Brothers, as there 

is in the instant case, appellee is unable to ascertain the reason why appellant 
relies so heavily on that case. Moreover, the facts of Lee v. Jenkins 

Brothers are substantially different from those of the case at bar. 
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agreements regarding tenure of employment clearly is an afterthought. 


Such contention is in direct conflict with allegations in the second amended 
complaint, testimony of appellant on deposition, and an affidavit of 
appellant, which clearly reveal appellant's position that his alleged right 
to "permanent" or "continuous" employment is based upon the written 


agreements. 
Thus, he asserted in the second amended complaint: 


"That said contract [Nqvember 5, 1945] provided 
for the continuous employment of the plaintiff by 
the defendant . . . for such length of time as — 
shall be mutually agreeable to said employer and 
said employee. . . ."' (Para. 6.) (JA 16.) 
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"That in consequence of said permanent 
employment contract [November 5, 1945], plain- 
tiff entered upon his duties. . . ."" (Ibid.) 
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"That as a result of the aforesaid inventions 
. , the defendant corporation offered plaintiff 
anew permanent employment contract which was 
executed by the parties on January 9, 1952... . 
(Para. 7.) (JA 17.) 
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"Plaintiff alleges that . . . on or about the 

5th day of November, 1945 and January 9, 1952 
the defendant for valuable considerations entered 
into contracts of employment with the plaintiff 

. That in and by said contracts of employ- 
ment plaintiff was employed permanently by the 
defendant corporation, at salaries mutually | 
agreeable to the parties." (Para. 24.) (JA25-26.) 


As indicated, appellant, on a number of occasions, testified 
that he was entitled under the written agreements to permanent employment. 
Thus, as an example: 

"Q, What you are saying though, as I 


understand it, Mr. Maloney, is that under the 
November 5, 1945 contract and also under the 
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1952 contract, which contracts are the basis 
for this lawsuit, du Pont could not discharge 
you unless you agreed to be discharged? You, 
in turn, could not take a job with another 
company-- 


"A. Precisely. 
"Q. --unless du Pont agreed to let you 

take that position, and also that du Pont could 

not lower your salary unless you agreed to 

have it lowered? 

"A, That is correct, sir. I know of no 

statement in that question--it was quite long, 

but I was not aware of any statement that I 

would question in any way."" (App. Dep., p. 45. 

(JA 77.) */ 

In his affidavit of December 5, 1963, appellant, referring to 
the November 5, 1945, agreement stated: 

"That the said contract of employment provided 

for such length of time as shall be mutually 

agreeable to said employer and said employee. 

That your affiant understood this clause of the 

contract of employment to mean, at the time of 

its execution, that affiant could be discharged 

for cause, or laid off with separation pay in 

proportion to the length of service rendered; 

that continuity of employment rests at the basis 

of said contract."' (JA 132.) 

There is no basis in the record for appellant's present con- 
tention that the agreement between the parties as to tenure of employment 
was not fixed by the written agreements of November 5, 1945, and 
January 9, 1952. Indeed, as shown above, as well as by the provisions 
thereof, it is clear that the tenure of employment was in fact fixed by 
those agreements. 

What the appellant really seems to be urging is that certain 
alleged oral statements made by an employee of appellee, at the time the 
January 9, 1952, agreement was executed, constituted a "subsequent" 


oral agreement. But, it is plain from appellant's testimony on deposition 


*/ See also, JA 67, 68-69, 70, 76, 87-88. 
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that the alleged "oral agreement" referred to in paragraph 7 of the second 
amended complaint was not an agreement at all, but consisted simply of 


oral statements made by said employee of appellee in an effort to explain 


to appellant the meaning of the written agreement of January 9, 1952. 


Thus, when questioned specifically about the alleged oral 
agreement, appellant stated: 


"This was a discussion that went with it at 
the time of the signing of the contract."' 
(Appendix to Appellee's Brief, A-1.)2/ 


Later on, in an effort to find out more clearly the nature of 
the alleged oral agreement, appellant was asked the following question and 
gave the following answer: | 


"Q. . . . you alleged that you were 
assured by Mr. Reynolds at the time you signed 
the agreement [January 9, 1952] that the em- 
ployment contract protected your permanent 
employment, in that there could be no termina- 
tion without mutual consent. Do you remember 
him saying that to you? 


"A, Yes. I believe he read me that 
contract, sir, and I don't think he could possibly 
have read me that contract without making the 
statement.'' (Appendix to Appellee's Brief, 

A-6 . +) / ; 


And later, when further pressed about this alleged oral agree- 


ment, appellant testified: 


I 


*/ At the time appellant filed his Statement of Points on Appeal, there 
Was no indication that appellant would contend that the tenure of his em- 
ployment was not covered by the written agreements of November 5, 1945, 
and January 9, 1952, but by a subsequent oral agreement, For that 
reason, these portions of appellant's deposition, and other portions in 
the appendix attached hereto, were not designated for inclusion in the 
Joint Appendix by appellee. 

In this connection, it should be noted that the Joint Appendix 
prepared by appellant contains numerous pages of appellant's deposition 
(pp. 29-45, 47-58, 60-61, 128-159) which were not designated for in- 
clusion therein by either party. 
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"TI am quite sure that he went out of his 
way to explain to the employee, as they always 
do, beyond the actual language of the contract, 
what it means. They usually do this. 


"Q. Did he do it this time is my question. 


"A, Yes."' (Appendix to Appellee's Brief, 
A-6 .)*/ 


These alleged efforts by an employee of appellee to explain 
orally to appellant the meaning of the written agreement at the time appel- 
lant executed such agreement could not, of course, serve to vary the terms 
of that written agreement. Appellant argues that the district court should 
have incorporated such alleged oral statements into the written agreement 
under the doctrine of "partial integration,'' relying primarily on this 
Court's opinion in Brewood v. Cook, 92 U.S. App. D.C. 386, 207 F.2d 
439 (1953). However, one need look no further than the language quoted 
by appellant from that opinion to conclude that any parol evidence, to be 
admissible, must relate to a "contemporaneous agreement in addition to 
and not inconsistent with or a variation of a written agreement between 
the same parties." (92 U.S. App. D.C. at 388.) (Emphasis supplied.) 
The alleged oral agreements now relied upon by appellant relating to 
his tenure of employment are completely inconsistent with the written 
agreements between the parties, which provided that the employment 
could be terminated at the will of either party. =! 

*/ See footnote, supra, on page 21. 

*%*/ Appellant asserts in his brief that the "trial Court refused to permit 
appellant's counsel to argue the doctrine of partial integration at the hearing 
on appellee's motion for summary judgment, holding that any such evidence 
contravenes the statute of frauds."' (Appellant's Brief, p. 21.) The trans- 
cript does not reveal any such refusal by the district court. In fact, counsel 
for appellant urged this point upon Judge Holtzoff, who pointed out to 


appellant's counsel that he had heard the same argument made "at length"' 
during the earlier hearing on appellant's motion for summary judgment. (Cont. ) 
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This Court, in the Brewood case, supra, referred to Seitz v. 


Brewers' Refrigerating Machine Co., 141 U.S. 510 (1891) as ''an instance 


where the facts would not permit application" of the rule of partial inte- 
gration. The language in the Seitz case clearly applies tothe facts of the 
instant case: 


"Undoubtedly the existence of a separate 
oral agreement as to any matter on which a 
written contract is silent, and which is not 
inconsistent with its terms may be proven by | 
parol, if under the circumstances of the particu- 
lar case it may properly be inferred that the ° 
parties did not intend the written paper to be a 
complete and final statement of the whole trans- 
action between them. But such an agreement 
must not only be collateral, but must relate to 
a subject distinct from that to which the written 
contract applies; that is, it must not be so closely 
connected with the principal transaction as to. 
form part and parcel of it. And when the writing 


xk / (cont inued from previous page) Thus, the transcript shows: 


"THE COURT: You have told me that 
before. I understand allthat. I am not going 
to consume any time hearing the same argument 
over again. I heard it at great length the first 
time. 


"MR. JOHNSON: I agree with Your Honor." 


Moreover, it is clear that Judge Holtzoff's ruling was not based 
upon the statute of frauds. Rather, his ruling was based upon his construc- 
tion of the pertinent provisions of the written agreements. After construing 
those provisions against appellant's contentions, Judge Holtzoff simply 
pointed out that if ''what seems to be claimed on the oral argument at this 
time that there was an oral contract for permanent employment, such a 
contract would be unenforceable under the statute of frauds.'' (Appendix 
to Appellee's Brief, A-9.) Ofcourse, as we have pointed out before, 
any such oral agreement for "permanent" employment would be for an 
indefinite period of time and, hence, terminable at the will of either of 
the parties. 
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itself upon its face is couched in such terms 

as import a complete legal obligation without 
any uncertainty as to the object or extent of 

the engagement, it is conclusively presumed 
that the whole engagement of the parties, and 
the extent and manner of their undertaking, were 
reduced to writing."" (141 U.S. at 517.) 
(Emphasis supplied. ) 


Again, the alleged oral agreement asserted by appellant are 


inconsistent with the written agreements and do not relate toa "subject 


distinct from that to which the written contract applies." 

And, finally on this point, even if there were a subsequent 
binding oral agreement that appellant's employment should be "continuing" 
or "permanent," any such agreement, as shown heretofore, would also 


be terminable at the will of either of the parties. (See pp. 10-18, supra.) 


IV. Judge Youngdahl's Ruling Is Not 
the Law of the Case 

Appellant contends that Judge Youngdahl's ruling of April 5, 
1963 (JA 12-14), is the law of the case and that, therefore, Judge Holtzoff 
was bound by that ruling. A realization of the posture of the case at the 
time of Judge Youngdahl's ruling will impel the conclusion that the ruling 
was not the law of the case, even assuming that such doctrine is applicable 
to interlocutory orders in this jurisdiction. 

Contrary to appellant's assertion at page 3 of his brief, appellee's 
motion to dismiss the amended complaint (the second of three complaints 
filed by appellant) was not based upon a contention that the agreements of 
November 5, 1945 and January 9, 1952 were terminable at will. The 
reason no such contention was made at that time is that appellant, in his 
amended complaint, did not claim damages for alleged wrongful discharge. 


His claim for damages was based entirely upon a contention that he is the 
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owner of the inventions and patents developed by him while employed by 
appellee. 

Accordingly, the issue of whether appellee did or did not have the 
right to terminate appellant's employment at will was not presented to Judge 


Youngdahl. In his order, Judge Youngdahl allowed appellant to amend his 


complaint so as to allege wrongful discharge. Judge Youngdahl ruled that if 


appellant could establish he was wrongfully discharged, ''the: issue would then 
arise whether the paragraphs covering the rights to patents were tied in with 
the paragraph covering length of employment... . '"" (Emphasis supplied. ) 
(JA 12-13.) 

The issue of whether or not, under the written agreements, ap- 
pellee could discharge appellant at will was presented for the first time to the 
district court after Judge Youngdahl's ruling and by appellant himself when 
appellant filed a motion for summary judgment with respect to Count III of 
his second amended complaint. Count III had been added by appelant follow - 
ing Judge Youngdahl's ruling and contained the wrongful discharge claim. 

Appellant, in his motion for summary judgment, contended that 
the tenure provisions of the November 5, 1945, and January 9, 1952, agree- 
ments were Sets scg and that under those provisions ‘his employment 
could not be terminated unless both parties mutually consented to such termina- 
tion. Accordingly, as indicated, the construction of the tenure provisions was 
presented squarely to Judge Holtzoff, who held that they were indeed unam- 
biguous, but that, under those provisions, appellee had the right to discharge 
appellant at will. In other words, Judge Holtzoff ruled that appellant was not 
wrongfully discharged. Thus, the condition, which Judge Youngdahl said would, 
if it were found to exist, give rise to an issue as to patent rights, never arose. 
*/ Thus, appellant there argued that the written agreements did cover his 
tenure of employment. Appellant's argument in his brief that tenure was not 


covered by the written agreements comes only after the district court rejected 
his interpretation of those agreements. 
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If any ruling below became the law of the case, it was the ruling 
by Judge Holtzoff on appellant's motion for summary judgment as to CountIil 
of the second amended complaint. Judge Holtzoff adhered to that ruling in 
his later order granting summary judgment on behalf of appellee. 

But, in any event, it is well established by decisions of this 
Court and of the United States District Court for the District of Columbia 
that, whatever the rule may be in other circuits, the doctrine ofithe law 
of the case does not apply to interlocutory orders in this jurisdiction. 
Marks v. Frigidaire Sales Corp., 60 App. D.C. 359, 54 F.2d 974 (1931), 
cert. denied, 285 U.S. 544 (1932); Guerrieri v. Herter, 186 F. Supp. 588, 
590 (D.D.C. 1960); Reiter v. Universal Marion Corp., 173 F. Supp: 13, 15 
(D.D.C. 1959), appeal dismissed as moot on other grounds, 107.U.S. App. 
D.C. 6, 273 F.2d 820 (1959); Youngstown Sheet & Tube Co. v. Sawyer, 

103 F. Supp. 569, 572-73 (D.D.C. 1952), aff'd, 343 U.S. '§79..(1952). 

There is, then, no basis for appellant's contention that Judge 
Holtzoff was precluded by Judge Youngdahl's ruling from granting summary 
judgment. 

Vv. There is No Genuine Issue of 
Material Fact*/ 
The agreements here involved are clear and unambiguous. 


They provided that the employment could be terminated at will, and they 


included explicit obligations on the part of appellant relating to ownership 


of patents and inventions which continued after the termination of such 
agreements. No parol evidence is needed to aid in the construction of 


those agreements, and none would be admissible. 
eS 


*/ Appellant makes the assertion that appellee "once believed there were 
genuine issues of fact" (Brief, p. 14), referring.to appellee's opposition 
to appellant's motion ror summary judgment. “That statement ignores the 
obvious fact that, even if the appellant is correct in his interpretation of 
the tenure provisions of the written agreements, there still would remain 
an issue of fact as to whether or not his employment was terminated for 
cause, as well as to the amount of damages. (See Judge Holtzoff's Opinion 
of September 25, 1963.) (JA 123.) 
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Appellant's contention that he assigned his patent rights on the 
sole condition of permanent employment does nothing to support his additional 
contentions that he was wrongfully discharged and that he is entitled to 
ownership of inventions and patents developed during the course of his em- 
ployment. Both of those contentions are, as stated, defeated by the clear 
language of the agreements voluntarily entered into by him. 

Whatever may be the views of the Supreme Court of the United 
States on the propriety of granting summary judgment in ''complex anti- 
trust litigation,'' as stated in Poller v. Columbia Broadcasting Co., 368 
U.S. 464 (1961), it is clear that in the instant case there is a fact no 
genuine issue of material fact and that the district court's action in entering 


summary judgment is correct. 


CONCLUSION 


In view of the foregoing, it is respectfully submitted that the 


order of the district court entering summary judgment on behalf of 
appellee should be affirmed. 
Respectfully submitted, 
JAMES C. MCKAY 
EDWARD J. GRENIER, JR 
701 Union Trust Building 
Washington 5, D. C. 
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APPENDIX 


APPENDIX TO BRIEF OF APPELLEE 


Excerpts from Appellant's Deposition 


"Q You also state in paragraph 7 of your second amended 
complaint that, 'After the execution of said employment Contract dated 
January 9, 1952, the Defendant corporation and he, Neste the Plaintiff, 
orally agreed that he would receive an annual salary for the year 1952 
of $9, 849. 83 and that said salary would be payable monthly and graduate 
each succeeding year thereafter; that his employment was permanent 
and that he would be further rewarded for his devoted service by periodic 
payments of bonuses. ' : 

"My questions is with whom did you have that oral agreement? 

"A  P. G. Reynolds, my supervisor, who presented the con- 
tract to me for signature. In reality, the best answer I can give you in 
the line of questioning is that the company expressed a preference that I 
sign this contract over and above the other one. It was at the request of 


the company that I signed it. 


"Q Iam talking about the oral agreement you alleged in 


paragraph 7. 
"A This was a discussion that went with it at the time of 
the signing of the contract. | 
"Q, You state, sir, that there was an oral Beemer made 
by du Pont that your employment would be permanent. | 
"A Yes. 
"Q Are you stating to me that this promise AN made by Mr. 
Peter G. Reynolds? 
"A Peter G. Reynolds, yes. 
"Q Can you give me the words he used in making that promise? 


"A Sir, 11 years is a long time. 


A-2 

"Q You allege it in your complaint. 

"A I realize it. 

"Q Iam asking you the words he used in entering into this 
alleged oral agreement, if you can remember. 

"A  lIwouldn't, sir, state that I can give you more than the 
essence of the statement. 

"Q Why don't you do that then. 

"A Which is again, as I mentioned, that they wanted me to 
sign an additional contract that had been transmitted to him with the request 
that he have me execute it at the request of the company, and that this was 
an expression of recognition of my work and it was another manifestation 
of the company's desire to insure the continuity of my working for du Pont. 


"Q. This is, in essence, what he told you; is that correct? 


"A Yes. This was done to insure and impress upon me that 


I was not going to leave du Pont. The contract was made more binding. 

"Q@ You make that statement, but you don't remember him 
saying that to you, that the contract was made more binding ? 

"A Thave to again, sir, allege on information and belief that 
I was not given any other reason that du Pont wanted this contract. If it 
is an assumption, sir, it is difficult for me to differentiate. I was not 
given a specific reason, other than this. No mention of a reason in the’ 
area of your questioning, to my knowledge, other than the general area 
of tying the know tighter -- 

"Q Of what? 

"A Of tying the knot tighter. -- was ever given as a reason 
for asking for this contract. 

"Q  Lunderstood you to tell me -- I don't want to push this 
unduly far, but I understood you to tell me that you don't recall that du Pont 


gave you any reasons for asking you to sign the new contract 
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"A When didI? I don't remember. 
"Q I understood that you can't remember them giving you any 
reason, that you were in the dark yourself as to why they gave you the new 


contract to sign or asked you to sign. 


“A Other than the general areas 1 am stating. ' With a corpora- 


tion such as du Pont, in their employment policies, sir, they donot come out 
and make the statements for which you are asking me to state unequivocal 
opinion. It is the company's policy never to allow that kind of discussion 

to occur. 

"Q He told you, you say, at the time, that you would receive 
annual salary increases; is that correct? Did Mr. Reynolds tell you that? 

"A TI could expect the normal increases that an employee 
would get, yes. 

"Q You allege, sir, that he promised -- 

"A That I could expect. 

"Q  -- you said, that your salary would be graduated each 
succeeding year. Is that what he told you ? 

"A If you are inferring that this would be per annum, each 
year on the year, I did not mean to allege that, and this is not a yearly 
raise. 

"Q Tell me what Mr. Reynolds told you. That is what Iam 
really interested in finding out. 

“A That I could expect salary increases and bonuses that 
are normally given to du Pont employees. These increases are of two 
categories, one of which is a cost of living increase, another of which is 


a merit raise: (Dep. 76-79.) 


"Q Did you discuss your alleged oral agreement with any 
superiors, other than Mr. Reynolds, for example? 

"A Tam sure that you are misunderstanding this oral agree- 
ment as though it were something that I alone obtained.. I can offer to you 
definite proof that'this is general policy of the company. There is a book- 
let, sir, that they hand to every employee. 

"Q What booklet is this you are talking about? 

"A  Thave turned it over to my attorney. If you wish, it 
happens to be the bonus plans and benefits. There is quite an extensive 
presentation. I can offer it in evidence if youwish. There is an A bonus, 
a B bonus. 

"Q You also stated, sir, in paragraph 7 of your second 
amended complaint that at the time you signed the January 9, 1952 con- 
tract, you were assured by officials of the defendant that the provision 


of the fifth clause of said employment contract protected your permanent 


employment, in that there could be no termination without mutual consent. 


“What officials stated this to you? 

"A Each and every supervisor, but P. G. reynolds in this 
specific_instance. 

"Q Did Mr. Reynolds state to you in so many words that the 
fifth clause of the agreement protected your permanent employment? 

"A He didn't tell me in that many words, no. 

"Q Tell me in what words he did make that statement. 

"A . Sir, I wouldn't presume to repeat his exact words, but 
I will repeat again, as I have said so many times, that the mutuality of 
termination is repeatedly affirmed to the employees. This is constantly 


done, and it was done on that occasion, in my opinioh, without a shadow of doubt. 
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"Q You say the mutuality of termination is repeatedly -- 

"A The assurance of continuity of employment, 

"Q You didn't say that. You said the mutuality of termination 
is repeatedly mentioned or discussed with the employee. Now, I am asking 
you whether at this meeting with Mr. Reynolds he stated that there could 
be no termination without mutual consent, or words to that effect? 

"A I believe I can answer your question satisfactorily, sir, 
jf you will let me say that I read this rather short contract over, and as I 
read the last 'Whereas,'I believe it is, or 'Now therefor' -- it is the third 


paragraph of this contract -- this was specifically discussed between 


P. G. Reynolds and muself. You will find it, I think, in the last 'therefor.' 


"Q Iwill read it to you. 

'Now therefor, in consideration of and as a part of the terms 

of the employment or continuation a& employment (as the case 

may be) of the employee by the employer at a wage or salary 

and for such length of time as shall be mutually agreeable, it 

is agreed as follows, ' and so on. 

"Is this what you discussed with Mr. Reynolds? 

"A Yes. 

"Q You are sure you discussed that specific provision with 
him at the time or shortly after you signed this agreement; is that correct? 


"A Please. At the time of signing, I read it. He explained 


"Q What did he say? 
"A Please. It is in writing andI am unable, sir, to under- 
stand why you want me totry, after 12 years, to quote a man's words when 


he has presented it to me in writing. 
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"Q The reason I am doing this, Mr. Maloney, is that you allege 


that you were assured by Mr. Reynolds at the time you signed the agreement 


that the employment contract protected your permanent employment, in that 


there could be no termination without mutual consent. Do you remember 
him saying that to you? 

"A Yes. I believe he read me that contract, sir, and I don't 
think he could possibly have read me that contract without making the 
statement. 

"Q I know you say you do not believe he possibly could have 
read it without making the statement, but my question is do you remember 
that he made the statement? 

"A I remember discussing the contract with him in detail. 

"Q Do you remember that he made the statement? 

"A Yes. He read the statement, at least, to me, sir. 

"Q I know that you say he read the written provision of the 
contract, but I am asking you whether he made the oral statement that the 
contract protected your permanent employment and that there could be no 
termination without mutual consent. 

"A Tam quite sure that he went out of his way to explain to 
explain to the employee, as they always do, beyond the actual language of 
the contract, what it means. They usually do this. 

"Q Did he do it this time is my question. 

"A Yes. 

'Q You have no -- 

"A This was an extensive conference, sir. 

"Q How long did it last? 


tA IT would dare say we were together for a half hour or 
®ep.83387,) 
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Portion of Transcript of Argument Before Judge Holtzoff 
onAppellee's Motion for Summary Judgment’ 


MR. JOHNSON: If Your Honor please, if it had said, if this 
contract had said, as frequently they do, it is terminable at the will of 
either party, there would be no question here. The only question there is 
here in this is that this man says that DuPont told him that this was a 
permanent employment. 


THE COURT: All prior negotiations are merged in the con- 


MR. JOHNSON: If Your Honor please, he not only told him 
that at the time of making the contract -- and I think that that is exactly 
what the Littel case says, that where you have to interpret the duration of 
the contract by the contract itself and it does not in nese terms provide 
that it is terminable at will and you have to interpret it that way, you may 
look at the surrounding circumstances and the conversations at the time. 

THE COURT: I hold that this contract is not emibigaouse Mr. 
Johnson, I heard this argument at great length when the matter came before 
me on the plaintiff's motion for summary judgment. The question is the 
same now. I don't want to have the whole argument repeated. 

MR. JOHNSON: No, if Your Honor please, I don't want to 
transgress that. May I suggest to Your Honor there is only one portion 
of this that I think Your Honor didn't touch on. Even if this is a contract 


terminable at will, suppose we concede that it were, he would not be en- 


titled to summary judgment at this time, if I allege that there is another 


contract, if I allege there was a contract for permanent employment, even 
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if it was oral, it wouldn't make any difference. Now in this there is an 
issue stated in this case in this fashion: I allege a contract for permanent 
employment; the defendant defends on the ground that these particular 
contracts here are not in the contract of employment. In other words, we 
have an issue, if Your Honor please. The defendant says that the written 
c ontract is not the contract of employment. Your Honor says that the 

written contract of employment is not for permanent employment. We say 
we do have a contract for permanent employment. So we are not at issue 
except as to one thing, as to whether there exists, composed of the written 
contract plus conversations and other things, any evidence that there was 
a contract for permanent employment. 

THE COURT: This written contract is annexed to the complaint, 
is it not? 

MR. JOHNSON; Well, it's referred to in the complaint. 


THE COURT: It is also annexed to the complaint. 


MR. JOHNSON: Yes, sir, two contracts are. If Your Honor please, 


here is what the problem is: we are not depending on the contract itself. The 
written contract itself is not the cause of action we are concerned with. We 
are concerned -- 

THE COURT: You have told me that before. I understand all 
that. I am not going to consume any time hearing the same argument over 
again. I heard it at great length the first time. 

MR. JOHNSON: I agree with Your Honor. 

THE COURT: The gentleman who preceded you in the case 
argued the matter very ably. 

I am going to grant the defendant's motion. I have already con- 


strued the contract, which I deem to be unambiguous, as heing terminable 
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at the will of either party. This written contract -- when the Court is 
announcing its ruling counsel must retain their seats, gentlemen, and 
not walk around or stand up. 

The Court has already held that this contract is terminable at 
will, This contract is the contract that is annexed to the complaint. Now 
if the allegations of the complaint are inconsistent with the text of the 
contract, of course the text of the contract prevails. If. what seems bo 
be claimed on the oral argument at this time that there was an oral con- 
tract for permanent employment, such a contract would be unenforcable 


under the statute of frauds. So that under any aspect of the case the 


plaintiff has no enforcable contract for permanent employment. (A9-12.) 
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United States Court of Appeals 


For THE District oF COLUMBIA CIRCUIT 
No. 18,454 


Norvin G. Maroney, JR., Appellant, 
v. 


BE. I. Du Pont pe Nemours & Co., Inc., Appellee. 


PETITION FOR REHEARING OR IN THE ALTERNATIVE 
FOR REHEARING EN BANC 


The appellee, E. I. Du Pont de Nemours & Company, 
Inc., hereby moves for a rehearing of the above-entitled 
ease by the same Division of the Court which decided 
the case on June 10, 1965 or, in the alternative, moves 
for a rehearing en bance." 


The decision of this Court affirmed summary judg- 
ment by the District Court as to the first and second 
counts of the second amended complaint. However, 


1 Appellee’s petition is limited solely to No. 18,454. 
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the Court reversed the District Court’s entry of sum- 
mary judgment as to the third count and remanded the 
ease for trial on the issues raised by said third count. 


The Court’s reversal of summary judgment with 
respect to the third count of the second amended com- 
plaint is based upon the following reasoning: 


(1) The agreements entered into by Du Pont and 
the appellant on November 5, 1945 and January 9, 1952 
constituted no agreements at all insofar as the duration 
of appellant’s employment was concerned, but were 
merely agreements to agree in the future as to the 
duration of his employment. 


(2) Oral representations were allegedly made to 
appellant that ““Du Pont would continue his employ- 
ment, so long as he satisfactorily performed the work 
assigned to him if economic conditions permitted. Thus 


he could not be discharged except for cause, in cases of 
economic necessity, or at retirement.”’ 


With all respect, it is urged that both of the fore- 
going conclusions are erroneous. Moreover, the find- 
ing that, on the basis of this record, the parties could 
have entered into an employment contract which was 
permanent in the absolute sense is not only contrary 
to the prevailing rule regarding such contracts, but is 
also contrary to the more lenient rule in this jurisdic- 
tion as announced by this court in Littell v. Evening 
Star Newspaper Co., 73 App. D.C. 409, 120 F.2d 36 
(1941). The substantial impairment of the test laid 
down by this Court in Litéell will, in our opinion, serve 
to encourage the bringing of unjustifiable litigation by 
disgruntled terminated employees grounded on alleged 
oral representations that their employment was 
““permanent,”’ which representations never occurred. 
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1. The Agreements Entered Into Between the Parties Were 
Not Merely Agreements to Agree Insofar as Tenure of 
Employment Was Concerned 


This Court ruled that the written agreements entered 
into between the plaintiff and the defendant were 
merely agreements to agree. Specifically, the Court 
found that: ‘“Wages and duration of employment”’ 
were to be ‘‘ ‘mutually agreed upon.’’’ (Slip Op., p. 
3.) With all respect, it is urged that neither of the 
written agreements contained any such provision re- 
lating to the appellant’s duration of employment.” 


The pertinent paragraph of the 1945 Agreement pro- 
vided: 
“That said Employer shall employ said Employe 
...ata wage or salary to be mutually agreed upon 
between the parties for such length of time as shall 
be mutually agreeable to said Employer and said 
Employe.”” (Emphasis supplied.) (J.A. 33.) 


The underscored language makes it plain that the 
‘“‘wage or salary’’ was to be agreed upon subsequently, 
but no such language was used with respect to the 
tenure of employment. Moreover, the prefatory provi- 
sions of the 1945 agreement show clearly that the par- 
ties were conscious of the fact they were entering into 
a binding agreement as to all provisions, including 
tenure of employment. Thus, it was stated: 


‘Now, THEREFORE, said Employer and said Em- 
ploye, in consideration of the premises and the re- 


2 Appellee realizes that, since the agreements were entered into 
in Delaware, Delaware law applies to their interpretation. How- 
ever, so far as we can determine, there have been no Delaware 
decisions interpreting language similar to that included in these 
agreements. Accordingly, reliance was placed upon cases decided 
in other jurisdictions which did involve such similar language. See 
pp. 10-14 of appellee’s brief in No. 18,454. 
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spective mutual promises and agreements herein- 
after set forth, promise and agree with the other, 
as follows:’. (J.A. 33.) 


And what the parties were agreeing to, among other 
things, was that the employment should last as long as 
both desired the relationship to continue. 


Moreover, the pertinent paragraph in the 1952 agree- 
ment did not include the language upon which the 
Court relied in finding there merely was an agreement 
to agree later with respect to ‘‘duration of employ- 
ment.”’ 


The provision involved in the Delaware case relied 
upon by the Court was totally different from the perti- 
nent provisions of the 1945 and 1952 agreements herein. 
Moreover, that purported agreement, unlike the situa- 
tion here, was never consummated. It contained the 


following provision: 


‘ ‘Seller ... further agrees to cooperate with the 
Purchaser .. . in the take over of the business 
operation and handling of the accounts involved, 
even to the extent of entering the employ of the 
Purchaser on terms to be mutually agreed on.’ ”’ 
(Emphasis supplied.)* 


The underscored language, it is noted, is similar to 
that contained in the 1945 agreement involved herein 
in connection with ‘wage or salary,”’ but there was no 
such language in either the 1945 agreement or the 


3 Hammond & Taylor, Inc. v. Duffy Tingue Co., 39 Del. Ch. 
174, 161 A.2d 238, 239 (1960). In the absence of a Delaware case 
involving interpretation of contractual language similar to that 
involved herein, it can be presumed that Delaware would follow 
the line of cases discussed in appellee’s brief in the instant case 
at pp. 10-14. 
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1952 agreement relating to tenure of employment. The 
Court erred in finding that appellant’s ‘‘duration of 
employment’? was to be “‘mutually agreed upon.” 
(Slip Op., p. 3.) That provision in the 1945 agree- 
ment as to future action related only to wages and 
salaries and was omitted altogether from the agree- 
ment executed by the parties in 1952. 


2. The Record Shows That the Alleged Oral Representations 
of Appellee Do Not Support Appellant's Claim as to Tenure 
of Employment 


The Court stated as follows regarding appellant’s 
claim that oral representations were made to him by 
Du Pont: 


‘‘As we read appellant’s complaint and affidavit 
upon appellee’s motion for summary judgment, 
however, a substantial question of fact is presented 
whether a supplementary oral agreement was 
made. He claims that oral representations were 
made to him that Du Pont would continue his em- 
ployment, so long as he satisfactorily performed 
the work assigned to him, if economic conditions 
permitted. Thus, he could not be discharged ex- 
cept for cause, in cases of economic necessity, or 
at retirement.’’ (Slip Op., pp. 45.) 


Appellee respectfully urges that the Court’s con- 
clusions regarding the alleged oral representations of 
Du Pont should be based not on his complaint or affi- 
davit, but upon his testimony on deposition during 
which he was repeatedly asked to state the nature of 
the oral representations alleged in paragraph 7 of his 
second amended complaint. That testimony is set 


4The only allegations in the second amended complaint as to 
oral representations of Du Pont are found in paragraph 7 thereof. 
(J.A, 17-18.) 
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out in the Appendix attached to appellee’s brief herein. 
(A-1 to A-6.) 

In answering these questions, appellant deliberately 
refused to characterize his employment as being 
“permanent.” The most he would state was that he 
was assured of “continuity of employment.’’ (A-5.)° 
At another point in his testimony, appellant was asked 
whether any representative of Du Pont had ever told 
him he would have “‘permanent”’ employment, to which 
he replied that Du Pont did ‘‘not use the word “perma- 
nent’ employment. The company would not allow the 
use of such a word, I am quite sure.”’ (J.A.-2, 60.)° 


Appellant’s testimony can be no different at the trial 
than it was on deposition. We submit that, in the face 
of such testimony, the trial court would be required to 
direct a verdict in favor of Du Pont. For it is clear 
beyond doubt that employment contracts which pro- 
vide for no more than ‘“‘continuity of service’’ can 
properly be terminated at the will of either party. No 
other conclusion can be drawn from the generally recog- 
nized rule as shown by the cases and other authorities 
cited at p. 19 of appellee’s brief in No. 18,874 as well as 
this Court’s opinion in Littell v. Evening Star News- 
paper Co., 83 App. D.C. 409, 120 F.2d 36 (1941). 
There, it was stated: 

“Tf it is their purpose, the parties may enter into 
a contract for permanent employment—not 
terminable except pursuant to its express terms— 
by stating clearly their intention to do so, even 
though no other consideration than services to be 


5In addition, in his affidavit in opposition to appellee’s motion 
for summary judgment, appellant used the phrase “continuity of 
employment”’ or ‘continuity of service’’ three times in characteriz- 
ing the duration of his employment. (J.A. 131, 182, 133.) 


® The symbol ‘‘J.A.-2”’ refers to the Joint Appendix in No. 18,874. 
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performed is expected by the employer or promised 
by the employee. The meaning of the cases previ- 
ously referred to is that where no such intent is 
clearly expressed and, absent evidence which 
shows other consideration than a promise to render 
services, the assumption will be that—even though 
they speak in terms of ‘permanent’ employment— 
the parties have in mind merely the ordinary busi- 
ness contract for a continuing employment, 
terminable at the will of either party.’’ (73 App. 
D.C. at 410.) (Emphasis supplied.) 


Under the ruling of the Littell case, even if appel- 
lant and Du Pont had used the word ‘‘permanent”’ in 
their negotiations (which appellant himself emphatic- 
ally says they did not), the conclusion would be that 
the parties had ‘‘in mind merely the ordinary business 
contract for a continuing employment, terminable at 
the will of either party.’’ The most appellant testified 


he was promised was “continuing employment.” 
Again, it can be expected that appellant will testify at 
the trial that he was promised no more than “‘continu- 
ing employment.”’ As noted before, this is the very 
type of employment which this Court and numerous 
other courts have ruled as terminable at the will of 
either party.’ 


This Court also ruled in the Littell case that a con- 
tract for permanent employment in the absolute sense 


™ The use of the word ‘‘permanent’’ in the context of employ- 
ment contracts is confusing, The word is generally used to de- 
scribe employment which is distinguished from ‘‘temporary”’ 
employment, such as, for example, employment known in advance 
to be for a day or for a week. In other words, the word “‘per- 
manent,’ as noted by this Court in Littell, means employment 
which is to continue indefinitely but which may be terminated at 
will by either party, and not employment which is permanent in 
the absolute sense. 
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will be found only if the parties state “clearly” their 
intentions to enter into such a contract. This is cer- 
tainly the general rule. No such intentions are found 
in this record. 


After reaching its conclusion regarding appellant’s 
claims, the Court then indicated that Delaware courts 
were solicitous of employees who have entered into re- 
strictive employment contracts, and would ‘‘enforce 
such an agreement,”’ citing two Delaware decisions, 
Original Vincent & J oseph, Inc. v. Schiavone, 36 Del. 
Ch. 548, 134 A.2d 843 (1957) ; Livingston v. Macher, 
30 Del. Ch. 94, 54 A.2d 169 (1947). The Court also 
referred to E. I. Du Pont de Nemours & Co. v. Ameri- 
can Potash & Chemical Corp., 200 A2d 428 (Del. Ch. 
1964). 


In the first of those cases, the court refused to enter 
the “‘broad type of preliminary injunction’”’ prayed for 
by the plaintiff but did preliminarily enjoin certain 
of the defendants (former employees of plaintiff) 
“from using or taking any advantage of any informa- 
tion or data in their possession as to names and ad- 
dresses of present and former customers of plaintiff’s 
Wilmington shop.” (134 A.2d at 846.) 


In the Livingston case, the court refused to enforce 
a restrictive employment covenant entered into by the 
operator and an employee of a retail credit clothing 
and jewelry business. Applying New York law, rather 
than Delaware law, the Court ruled that there was 
nothing ‘‘so peculiar or extraordinary in the character 
of the defendant’s services as to require injunctive 
relief,” and that the defendant “did not obtain any 
personal hold over the customers of the store which he 
could use to the substantial disadvantage of the com- 
plainant.” (54 A.2d at 172.) 
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We respectfully submit that those two cases do not 
indicate a feeling of such solicitousness on the part of 
Delaware courts as would cause any court of that state, 
contrary to the general rule, to find, based upon this 
record, the existence of an employment relationship be- 
tween appellant and Du Pont which was ‘“permanent”’ 
in the absolute sense. In one case, the Delaware court 
did enter a preliminary injunction against several 
former employees. In the second case, New York law 
was applied to a set of facts which simply did not 
sustain the plaintiff’s claims. 


Nor does the decision in the American Potash case, 
supra, indicate that Delaware courts have any such 
solicitousness concerning former employees in cases 
involving the interpretation of provisions of employ- 
ment contracts. In fact, the Court denied a motion for 
summary judgment filed by the former employee and 
his new employer. And, during the course of its opin- 
ion, the Delaware court noted: 


‘The parties agree that the law is well settled that 
where an employee has agreed either expressly or 
by implication as one of the terms of his contract 
of employment that he will not divulge or disclose 
to his employer’s detriment any trade secrets or 
other confidential information which he has ac- 
quired in the course of his employment, the em- 
ployer is entitled to an injunction against a threat- 
ened use or disclosure of such confidential informa- 
tion by its former employee for his own benefit or 
for the benefit of a third person.”? (200 A.2d at 
431.) 


We respectfully suggest once more that there is no 
justifiable basis for concluding that Delaware courts 
would, on the basis of the record, find that plaintiff’s 
employment by Du Pont was “‘nermanent”’ in the abso- 
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lute sense. To do so would be contrary to the general 
rule regarding such contracts, as well as to the more 
liberal rule of the Littell case. 


And we respectfully, once again, refer the Court 
to the Second Circuit’s comments in Lee v. Jenkins 
Brothers, 268 F.2d 257 (2nd Cir. 1959), that so-called 
permanent employment contracts “have met with sub- 
stantial hostility in the courts” because such contracts 
“care often oral, uncorroborated, vague in important 
details and highly improbable.” (268 F.2d at 368.) 


8. Conclusion 


For the foregoing reasons, it is respectfully requested 
that this petition for rehearing be granted, and, if 
granted, that oral argument be heard with respect 
thereto. 


Respectfully submitted, 


James C. McKay 

Epwarb J. GRENIER, JR. 
701 Union Trust Building 
Washington, D. C. 20005 


Attorneys for Appellee 
E. I. du Pont de Nemours 
& Co., Inc. 
Covincton & BURLING 
Of Counsel 
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ANSWER TO APPELLANT'S MOTION FOR REHEARING 


Appellant has moved for a rehearing in No. 
18,454 and asks that “the first and second counts of 
his Second Amended Complaint be reinstated,” and that he 
be permitted to! add a count for a judgment declaring him 
to be free "from any future restraints and disabilities 
on account thereof." 

In the first count, appellant sought an order 
adjudging him to be the sole owner of two patents and 
also sought a judgment directing appellee to transfer 
to appellant ownership rights in three inventions developed 


by appellant while employed by appellee and the ownership 
rights to the aforesaid two patents arising from such 
inventions. 

The second count alleged that appellee has been 
"unjustly enriched" in the amount of $25,000,000 as a 
result of the alleged use of the said inventions and 
patents by appellee, and sought a judgment in that amount. 

Appellant's motion is premised on the proposition 
that this Court ruled there were no binding provisions in 
the 1945 and 1952 agreements between the parties. As we 
read the Court's opinion, however, that ruling related 
only to the provisions in the agreements for wages and 
duration of employment (Slip Op., p. 3) and not to the 
provisions relating to the assignment and ownership of 


inventions and patents. Accordingly, appellee is the 


owner of any such inventions and patents by virtue of the 


provisions of said agreements. See United States v. 
Dubilier Condenser Corp., 289 U.S. 178, 187 (1933); Patent 
& Licensing Corp. v. Olsen, 188 F.2d 522 (end Cir. 1951); 
Marshall v. Colgate-Palmolive Peet Co., 175 F.2d 215, 
216-217; Paley v. Du Pont Rayon Co., 71 F.2d 856 (7th 

Cir. 1934); and other authorities cited at page 7 of 
appellee's brief in No. 18,454. 
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In any event, as found by this Court, it is 
clear from decisions of the Supreme Court of the United 
States, as well as other Federal courts, that any in- 
ventions developed by appellant while employed by appellee, 
and any patents arising therefrom, would have become the 
sole property of appellee even in the absence of any agree- 
ment so providing. This is because appellant was hired to 
invent for appellee, and the development of Rerenttons was 
the work he was expected to perform and for which he was 
paid a substantial ie United States v. Dubilier 
Condenser Corp., 289 U.S. 178 (1933); Standard Parts Co. 
v.. Peck, 264 U.S. 52, 59 (1924); Shook v. United States, 
238 F.2d 952, 954 (6th Cir. 1956); Blum v. Commissioner, 
183 F.2a 281 (3rd Cir. 1950); Belanger v. Alton Box Board 
Co., 180 F.2d 87 (7th Cir. 1950); Marshall v. Colgate- 
Palmolive-Peet Co., 175 F.2d 215 (3rd Cir. 1949); Houghton 
v. United States, 23 F.2d 386 (4th Cir. 1928), cert. denied, 
277 U.S. 592; and Forberg v. Servel, inc., 88 F. Supp. 503 
(S.D.N.¥. 1949). 

Appellant seeks to avoid the impact of this 


settled rule of law by asserting that he was not "hired 


of See reference to appellant's deposition and allegations 
n a second amended complaint at pp. 2-3 of appellee's 
brief. 
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to invent the inventions herein concerned.” (Appellant's 


Motion, p. 2.) This attempted distinction is without 


substance. Appellant testified that his "Guties in con- 
nection with [his] . . . work were to invent or 'to improve 
@evices ...." (g.A. 89-90.) In his second amended 
complaint, in describing his duties, appellant stated that 
he "@esigned, he developed, he created and he invented Sapa 
and that “[t]his work for defendant corporation resulted sal 
the patents of aniain IRS now claims ownership. (.A. 22-23.) 
(Emphasis supplied.) Moreover, in his Motion for Rehearing, 
appellant concedes that the alleged inventions "nay well 
have been discoveries of appellant duri the course of 
other research assigned... ." (pd. 2.) (Emph asis supplied.) 
In its opinion involving an appeal from the United 
States District Court for the District of Delaware, the 
Third Circuit stated: 
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. . . if the employee is hired to 

nvent, os is assigned the duty of devot- 
ing his @rforts to a parvicular problen, 
the neseine invention belongs to the 
employer.” Marshall v. Colgate-Paimolive- 
Peet Co., i175 F.2d B15, 217 (3rd Cir. a) 
(Emphasis supplied. 


Tne Third Circuit reiterated this rule in Blun 
v. Commissioner, supra: 


"| icf the employee is hired to 
invent or is assigned the duty of 
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devoting his efforts to 2a particular 

problem, the resulting invention belongs 

+o the employer and the inventor is bound 

to assign to his employer any patent ob- 

tained." (183 F.2d at 287.) (Emphasis 

supplied. ) 

It is clear from those decisions that, as we 
have said, the rule as to ownership of patents developed 
by employees hired to invent is applicable whether the 
employee was hired to invent a specific device or whether, 
as was the case of appellant, he was hired generally to 
invent for his employer. There is not, nor could there 
pe, any rational basis for making the distinction appellant 
seeks to make. 

In view of the foregoing, it must be concluded 
that the patents and inventions referred to by appellant 
in the first and second count of the second amended com- 
plaint are owned solely by appellee. Accordingly, it is 
respectfully urged that appellant's motion for rehearing 
pe denied. 


Respectfully submitted, 


James Cc. mcKay 


Edward J. Grenier, Jr. 
Attorneys for Appellee 
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626 Third Street, N.W., Washington 1, D. C., attorney 
for appellant, this 2nd day of July, 1965. 
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